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THE COURT: This is Oswego County Court and I 
am Judge Dan King sitting as the Oswego County Judge. 

We are here on the 440 motion of Mr. Thibodeau who is 
represented by Ms. Peebles and Ms. Bianco from the 
Federal Public Defender's Office. Also present in the 
chambers or in the conference room is Mr. Oakes, the 
district attorney from Oswego County, and the chief 
assistant district attorney, Mr. Moody, along with Mr. 
Lyndaker who is my confidential attorney, and an 
officer from the State Corrections Department. 

Mr. Thibodeau, we are here for a number of 
reasons this morning. We're going to start your 
hearing in a little while. As I have apologized to 
everybody else, I will also apologize to you for 
running late this morning, okay? First we're here 
because there were some exchanges between your attorney 
and Mr. Oakes regarding what Mr. Oakes perceived to be 
some possible past representation of a proposed 
witness, a Mr. Barney, that Mr. Oakes has a concern 
that Ms. Peebles may have a conflict. Mr. Oakes, 
please place on the record your understanding how 
Mrs. -- Ms. Peeble's, excuse me, purported prior 
representation of Mr. Barney. 

MR. OAKES: Thank you very much. Your Honor. 
It's my understanding that Ms. Peebles previously 
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represented Mr. Barney on assault charge out of the 
Town of Palermo in 1996 and that matter was ACD'd, and 
that was discussed in August of 2014 through 
correspondence with the Court and counsel. More 
recently on January fourth I met with Mr. Barney at 
which time he had indicated that in addition to that 
representation, Ms. Peebles had represented him on a 
DEC matter where he was accused of illegally hunting 
deer. He had also indicated that she had represented 
him on a matter where he was seeking a certificate of 
relief of disabilities due to a felony conviction and 
that she had prepared that paperwork and I believe 
ultimately obtained that certificate for him. 
Additionally, at that point he had remembered or he 
thought he had remembered her representing him on a 
bankruptcy matter. Ms. Peebles clarified that no, she 
hadn't, and I spoke with Mr. Barney, and he said now 
that I think about it more, no, in fact she did not. 
Mr. Barney is -- 

THE COURT: In fact, an ADA from your office 
represented Mr. Barney on the bankruptcy, correct? 

MR. OAKES: That -- that is correct. My last 
conversation with Mr. Barney he did indicate to me in 
fact just this last weekend he is adamant that Ms. 
Peebles had prepared paperwork for him on a 1983 civil 
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rights action against the New York State Police. I 
asked him to think long and hard about it. He says I 
was wrong in the bankruptcy, but I know she had 
prepared the paperwork for that, and again, as we 
discussed during our teleconference, I'm raising this 
issue. I'm not trying to get Ms. Peebles excluded from 
the case, that's not my intent. I just wanted to make 
sure that everybody, all the parties have the relevant 
information, and certainly at this point the People 
intend to call Dan Barney as a witness, at least he's a 
potential witness, so he has certain Sixth Amendment 
rights issues that were implicated by Ms. Peebles' 
prior representation, and I just wanted to make sure 
that Mr. Thibodeau was aware of the prior 
representation. It's the last thing I would want to do 
is have an issue arise later where he was subsequently 
learning of that representation. 

THE COURT: When did the alleged DEC 
representation take place? 

MR. OAKES: In the late nineties, and again, 

Mr. Barney's unsure when that took place. 

THE COURT: How about the 1983 civil rights 

action? 

MR. OAKES: Late nineties to early two- 
thousands. Again, I had asked him and he said he was 
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unsure of that. Again, his recollection is Ms. Peebles 
had advised him at the time, and again, I'm not making 
an accusation, but just relaying what was told to me 
that Ms. Peebles informed him that she could not 
officially prepare the paperwork for him and file it, 
he didn't articulate why, or he said she didn't 
articulate why, but again, his recollection is she had 
prepared it for his signature on filing. 

THE COURT: Okay, Ms. Peebles, your 
recollection of your representation of Mr, Barney? 

MS. PEEBLES: Yes. I recall representing Mr. 
Barney in fact on the DEC violation. When they 
provided me with the assault third disposition for the 
ACD, I did not recall that. I recalled the DEC 
violation. As far as a bankruptcy, I couldn't imagine 
I represented him on a bankruptcy because I think I did 
one bankruptcy petition in my whole private practice, 
so I checked 'cause I didn't have a recollection, and 
it was of course I discovered that I didn't, so then 
the 1983 petition that he references does not sound 
like anything I ever would have done, and if it was in 
the two-thousands, it absolutely didn't happen because 
I have been with this office since 1999, so it 
absolutely would not have happened, and I don't have 
any way to prove it other than if we looked to see when 
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he filed the 1983 petition, it would indicate what year 
that was and I don't -- I don't know. So I have no 
recollection of that whatsoever to be honest. I can 
tell the Court this. Not long ago, maybe two years 
ago, his attorney had contacted me to ask if I could 
verify whether I was providing him with the original 
certificate of relief from disabilities. 

THE COURT: Okay. 

MS. PEEBLES: And I said I couldn't because I 
didn't remember it, and that was Dana Van Hee, and I 
just wasn't willing to simply because I didn't have a 
recollection of it, and that was before this even was 
all pending, so that's my -- that's the sum total of 
what I recall. 

THE COURT: Mr. Thibodeau, you have heard what 
Mr. Oakes has placed on the record as a means to 
disclose what he believes you might perceive as a 
conflict of interest in having Ms. Peebles, in essence, 
may eliminate the entire office if you deem it to be a 
conflict. Do you deem Ms. Peebles prior -- some prior 
representation of Mr. Barney based on her disclosure 
and what Mr. Oakes believes was a representation as a 
conflict? 

THE DEFENDANT: None whatsoever. Your Honor. 

THE COURT: My understanding is you have 
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signed a waiver. I'm going to introduce what's been 
marked as Court's Exhibit 1. You have -- probably have 
nothing here to mark it with. 

(Court's Exhibit No. 1 was marked for 
identification). 

THE COURT: Mr. Thibodeau, I'm going to have 
Mr. Oakes hand to you a document which has been marked 
Court's Exhibit 1. It's a purported waiver of 
potential conflict of interest under Indictment No. 
94-161. I'm going to ask that you look at that and I'm 
going to ask you whose signature that is above the name 
Gary A. Thibodeau, okay? 

THE DEFENDANT: Yes, sir. 

THE COURT: Please hand that to, Mr. Oakes. 

MR. OAKES: Certainly, Your Honor. Here you 
are, Mr. Thibodeau. 

THE DEFENDANT: I recognize that as my 
signature. 

THE COURT: That is your signature on that 
document? 

THE DEFENDANT: Yes, sir. 

THE COURT: So as you sit here today, you 
acknowledge you signed the waiver of potential conflict 
and you at this time don't see that Ms. Peebles has a 
conflict in representing you. 
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THE DEFENDANT: None whatsoever. Your Honor. 

THE COURT: Thank you, Mr. Thibodeau. I'll 
keep that. Okay, I was also handed when I came in this 
morning -- 

MS. PEEBLES: That's our exhibit list. Judge. 

THE COURT: Your exhibit list. 

MS. PEEBLES: Urn hum. It's just provided for 
courtesy to the Court and to the prosecutor. 

THE COURT: I thought we were going to have 
some stipulations. 


MS. PEEBLES: We do. 

MR. OAKES: We do. Your Honor. 

THE COURT: Okay, let's put those on the 

record, 


MR. OAKES: Your Honor, here's a copy. 

THE COURT: Thank you. 

MR. OAKES: Your Honor, again, list our 
proposed stipulations. Does the Court want me to 
articulate each of those on the record or -- 

THE COURT: I don't believe it's necessary. 

If it's all right with Ms. Peebles, I'll simply mark it 
as Court's Exhibit 2. 

MS. PEEBLES: That's fine, yep. 

THE COURT: Would you mark the proposed 
stipulation as Court's Exhibit 2 please? 
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(Court's Exhibit No. 2 was marked for 
identification). 

THE COURT: The Court now has marked as 
Court's Exhibit 2 the proposed stipulation which number 
one through twenty. Is that acknowledged by both 
sides? 

MS. PEEBLES: Yes. 

THE COURT: Okay. 

MR. OAKES: That is, Your Honor, yes. 
Additionally, Your Honor, you'll see at the bottom of 
the second page I made a note to be addressed the text 
messages between Jennifer Wescott and Richard Murtaugh 
as we discussed. I had looked through the records the 
Sheriff's Department over the weekend. I don't see 
photograph of that text message from Jennifer Wescott's 
phone. I don't see it. Now I can acknowledge, and 
again, I can talk with Ms. Peebles, I spoke with Mr. 
Murtaugh last week and he did acknowledge receiving a 
text message from Jennifer Wescott and that he had 
responded who is this or words to that effect. And 
again, I believe it may have been discussed with 
Jennifer Wescott by Investigator Pietroski so Ms. 
Peebles -- 

MS. PEEBLES: I guess the issue I have is she 
was reading from her phone the text messages during the 
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interview, and he took her phone to examine it, and all 
of her other text messages I have screen shots of 
except for those messages, and I swore I thought I had 
them because I remembered her talking about him taking 
the phone, and I realize that I was never given those 
text messages, so there's a discussion about it, she's 
reading them from her phone, he takes the phone, and I 
get all the other text messages, and for some reason 
those aren't included and I thought they were very 
significant so -- 

MR. OAKES: And again, I -- I thought I had 
recalled seeing them at one point too, but there were a 
number of text messages, but again, I went through, I 
don't see that they're there. I asked Investigator 
Pietroski if we have screen shots of everything else, 
why not that. 

THE COURT: Yes, that seems a little odd. 

MR. OAKES: Yes, it does, but certainly, as 
Ms. Peebles indicated, they had discussed it during the 
recorded interview, the text message, again, my 
recollection is it was read from what that text was. 
Again, I think -- 

THE COURT: Are you willing to stipulate that 
there were text messages and that this is the content 
of the text message that says there's no -- 
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MR. OAKES: Based upon the interview, 
absolutely, and one of the items being stipulated to is 
actually the interview I believe of Jennifer Wescott, 
so the Court would have that information, and if it's 
read from during that interview, the Court essentially 
has that information. 

MS. PEEBLES: I have no obviously objection to 
having that in, but I just wished I would have the 
whole entire context because she stops reading it and 
says well, you're going to take my phone so I guess 
you'll read it any way, so we have a portion of it but 
we don't have all of it and I'm troubled by that, but I 
will take what I can get at this point so I certainly 
would agree to stipulate with the understanding that it 
may or may not include everything. 

THE COURT: So the parties will stipulate that 
Ms. Wescott was reading a text message from her phone 
during her interview with Investigator Pietroski. 

MS. PEEBLES: Yes. 

THE COURT: Okay. 

MR. OAKES: Correct. 

THE COURT: That parties were of the belief 
that they had been -- pictures had been taken of those 
text messages, and for some reason all text messages 
that were before and apparently text messages after 
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exist, but the photos of those actual text messages do 
not exist. Are you still going to investigate? 

MR. OAKES: Still going to investigate. 

THE COURT: How about at this time have not 
been located. 

MR. OAKES: At this time have not been 
located. Again, there are a lot of text messages on 
the phone, and I thought I had recalled seeing it, but 
I certainly couldn't swear to that. Your Honor, but 
again, I had talked to the investigator, again, those 
have not been located, but to the extent that the 
substance of those were read from during the interview, 
certainly we think the Court should consider that. 

THE COURT: Okay, okay. Anything else on 
stipulations right now? 

MR. OAKES: No, thank you. Your Honor. 

MS. PEEBLES: No. 

THE COURT: Mr. Thibodeau and officer, I'm 
going to ask that Mr. Thibodeau be returned to the 
holding area that he was in, okay? We'll be starting 
the hearing soon, sir, okay? 

THE DEFENDANT: Okay. Thank you very much. 
Your Honor. 

(Whereupon, there was a recess). 

THE COURT: Mr. Thibodeau, please have a seat 
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next to your attorney at your attorney's desk. Before 
we get started today, I want to address the gallery in 
general. One of the great things of our legal system 
is the fact that proceedings are open to the public. 
That means you as interested parties or interested 
people can come see this case unfold before you. It's 
open to the public. You are spectators. I want to 
make it perfectly clear that spectators are not allowed 
to participate in what happens in front of the rail, 
okay? That's where the lawyers and the judges and the 
witnesses take -- take precedent. You are more than 
welcome to stay through the entire proceeding, but I 
will tell you your right to be here is not unlimited. 
This court will not to any degree tolerate outbursts, 
outcries, comments, statements. Anybody holding up a 
placard or a sign will be asked to be removed from the 
courtroom. This is a highly charged, highly emotional 
case. The Court's job is to maintain the integrity of 
the courtroom and I will do that, and if anybody shows 
any disrespect for the system in the courtroom, you 
will be asked to remove yourself from the courtroom. 
I'll politely ask you first, and if it is a non-polite 
manner, one of the gentleman or one of the women in a 
black uniform is going to be escorting you out of the 
courtroom, okay? I will say this every morning because 
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the gallery may change. 

We're here today for the 440 motion hearing 
filed on behalf of Gary J. Thibodeau, and Mr. 

Thibodeau, you're here with your attorneys from the 
Federal Public Defender's Office, Ms. Peebles and Ms. 
Bianco, and the People are being represented by Mr. 
Oakes and Mr. Moody. The motion's been submitted to 
the Court this morning. The Court just started to 
review the motion and had some conferences or had a 
conference regarding the motion with the defense and 
with the People. The Court is going to take about a 
one-hour recess to investigate the allegations and 
research the matter further. The Court will reconvene 
at 11:10, 11:15. Thank you. 

(Whereupon, there was a recess.) 

THE COURT: Before I address the motion that 
was made by Federal Public Defender’s Office, I want to 
talk to the press and the people in general about 
photographs, still photographs. The Court has given 
permission to the press to take still photographs as 
long as the cameras don't make noise and disturb the 
court process. The Court is not going to allow 
photographs by the gallery in general. With regard to 
the audio, the video, the Court has granted permission 
for there to be one pool camera which is in the 
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courtroom right now. However, whether or not the 
witness can be audio and videoed is based upon the 
consent of the defense, the consent of the People and 
the consent of the particular witness, so if there's a 
witness on the stand that has consented to the audio 
and the video, when that witness is done, the camera 
will be turned off as will the audio. When the next 
witness takes the stand, that witness will be asked on 
the record whether or not they consent to being videoed 
and audio taped. I've discussed this with Ms. Peebles 
and Mr. Oakes. I believe what I've stated right now on 
the record is consistent with what we talked about, is 
that correct, Ms. Peebles? 

MS. PEEBLES: It is. Your Honor. 

THE COURT: Mr. Oakes? 

MR. OAKES: It is. Your Honor, thank you. 

THE COURT: As long as a witness consents to 

being videoed and audio taped, does the defense have 
any objection to that occurring? 

MS. PEEBLES: No, Your Honor. 

THE COURT: Okay, Mr. Oakes, do the People? 

MR. OAKES: No, Your Honor. 

THE COURT: Okay, with regard to the motion 
submitted and made this morning by Ms. Peebles on 
behalf of Mr. Thibodeau, the Court has researched the 
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issue. It has discussed the matter with the District 
Attorney's Office as well as the defense, and though 
the Court is not pleased with the lateness in 
disclosure of great volumes of information by the 
District Attorney's Office, the Court cannot find that 
it equates to prosecutorial misconduct, and even if it 
did under these circumstances, the remedy requested of 
the decision to vacate the need for a hearing and move 
forward vacating Mr. Thibodeau's judgment is not the 
appropriate sanction in this case, Ms. Peebles. The 
Court will grant your request under Paragraph 19 
wherein the People will withdraw their allegation that 
you did not act with due diligence in bringing this 
petition or this -- this motion. Is that a consent 
from the People, Mr. Oakes? 

MR. OAKES: That is the consent from the 
People, Judge. 

THE COURT: The proper remedy under these 
circumstances would be a request for an adjournment. 
You've addressed that issue in your papers and you've 
indicated that you wish to move forward today. Is that 
correct, Ms. Peebles? 

MS. PEEBLES: That is correct. Your Honor. 

THE COURT: Mr. Oakes, any objection to moving 
forward today? 
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10 : 51:51 1 

MR. OAKES: The People have no objection to 

10 : 51:52 2 

moving forward. Your Honor. 

10 : 51:53 3 

THE COURT: Ms. Peebles, you also requested 

10 : 51:56 4 

sufficient time to prepare with regard to this late 

10 : 51:59 5 

disclosure, and the Court will certainly allow that. 

10 : 52:03 6 

If you find that during today's proceedings or any time 

10 : 52:05 7 

during this week you need more time, let me know that 

10 : 52:09 8 

and I will certainly allow you to recall a witness 

10 : 52:11 9 

based upon what you may learn from the most recent 

10 : 52:15 10 

disclosures from the District Attorney's Office. The 

10 : 52:17 11 

Court is going to try to calendar this for a followup 

10 : 52:20 12 

week if necessary starting February third. It's not a 

10 : 52:24 13 

guarantee because I have to clear my calendar, but 

10 : 52:27 14 

that's what I'm shooting for. February second will not 

10 : 52:30 15 

be possible because I'm in Herkimer County. Would that 

10 : 52:32 16 

be agreeable to the defense and to the People? 

10 : 52:34 17 

MS. PEEBLES: Yes, Your Honor. 

10 : 52:35 18 

MR. OAKES: Yes, Your Honor. 

10 : 52:36 19 

THE COURT: Ms. Peebles, this is your motion. 

10 : 52:38 20 

your burden. Are you ready to call your first witness? 

10 : 52:41 21 

MS. PEEBLES: I am. Your Honor. 

10 : 52:42 22 

THE COURT: Call your first witness please. 

10 : 52:44 23 

MS. PEEBLES: Your Honor, the defense calls 

10 : 52:46 24 

Judge Joseph Fahey. 

10 : 52:48 25 

THE COURT: Cameras off? 
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UNIDENTIFIED PERSON: Yes. 

MR. OAKES: Excuse me. Your Honor. Before 
Judge Fahey takes the witness stand, there is the issue 
of, I apologize for forgetting it, the exclusion of 
witnesses, sequestration of witnesses. 

THE COURT: With regard to any person who is a 
proposed witness or potential witness, that person will 
not be allowed in the courtroom. With regard to the 
sequestration of witnesses for convenience purposes, 
there's a jury room available for witnesses to sit in. 
There may be some overflow 'cause there's not an awful 
lot of room based upon the number of witnesses. With 
regard to Mr. Steen and Mr. Breckenridge, they're 
currently being held in the Oswego County Jail 
facility. They will be brought down when they are 
ready to testify. I will try to notify the jail 
facility when Mr. Steen's testimony is coming to an end 
so that Mr. Breckenridge can be brought down in a 
timely fashion. Is that what you're asking for with 
regard to sequestration? 

MR. OAKES: That is. Your Honor, thank you. 

MS. PEEBLES: Your Honor, based on the fact 
that I have Ms. Bianco scheduled to testify, I would 
prefer to call her first then in that regard so that 
she can stay in the courtroom. 
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THE COURT: That's fine. That's fine because 

10 : 54:10 2 

you had listed her as your first witness any ways. 

10 : 54:13 3 

MS. PEEBLES: I did, but I know that Judge 

10 : 54:15 4 

Fahey actually has a jury scheduled for tomorrow so I 

10 : 54:18 5 

wanted to make sure -- 

10 : 54:18 6 

THE COURT: So you're going to change who 

10 : 54:20 7 

you're going to call today? 

10 : 54:22 8 

MS. PEEBLES: I'll currently right now call 

10 : 54:23 9 

Randi Bianco to testify. 

10 : 54:25 10 

THE COURT: Ms. Bianco, please take the stand. 

10 : 54:29 11 

Would counsel please approach? 

12 

(Whereupon, there was an off the record 

10 : 55:08 13 

discussion at the bench.) 

10 : 55:08 14 

THE CLERK: Raise your right hand, left on the 

10 : 55:13 15 

Bible. 

10 : 55:13 16 

MR. MOODY: Judge, can we approach for one 

10 : 55:16 17 

second? 

10 : 55:16 18 

THE COURT: Yes. 

10 : 55:17 19 

(Whereupon, there was an off the record 

10 : 55:58 20 

discussion at the bench.) 

10 : 55:58 21 

THE COURT: Can we transport Mr. Steen back to 

10 : 56:00 22 

the jail please? Thanks. 

10 : 56:25 23 

(Whereupon, there was an off the record 

10 : 56:27 24 

discussion at the bench). 

10 : 57:06 25 

THE CLERK: Raise your right hand, left on the 
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Bible. 

RANDI BIANCO, Called as a witness, having been 
duly sworn, was examined and testified as follows: 

THE CLERK: Okay, please state your name for 
the record. 

THE WITNESS: My name is Randi Juda Bianco, 
B-I-A-N-C-0. 

THE CLERK: Thank you. Have a seat please. 
Make sure you speak into the mike. 

DIRECT EXAMINATION 
BY MS. PEEBLES: 

Q. Where are you currently employed and in what 
capacity? 

A. I am an assistant federal public defender with the 
Federal Defender's Office for the Northern District of New 
York. 

Q. How long have you been an assistant federal public 
defender? 

A. Two and a half years. 

Q. How long have you been practicing law? 

A. This is my twenty-sixth year. 

Q. And where exactly are you admitted to practice? 

A. I'm admitted to practice in New York State, the 
Northern District of New York, the Second Circuit and the 
United States Supreme Court. 
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Q. Prior to being hired as an assistant federal public 
defender, where were you working, what were you doing? 

A. I was in private practice, and I focussed on 
criminal law both in state and federal court, and I also 
did a lot of appellate work, criminal appellate work. 

Q. As an assistant federal defender, how are you -- how 
are we assigned cases? 

A. We're assigned by the Court. 

Q. Prior to your employment with our office, I want to 
ask you some questions about your representation of Gary 
Thibodeau. When did you first become involved in the case 
against Gary Thibodeau? 

A. I became involved with Gary's case after the jury's 
verdict but prior to sentencing, so that would have been in 
1995, I believe it was either July or August. 

Q. How exactly did you become involved in representing 
Gary Thibodeau? 

A. Judge Fahey telephoned me and asked him if I would 
assist him in the appellate process with Gary's case. 

Q. So were you assigned or retained? 

A. Neither. I did it pro bono. 

Q. Were you involved in any of the pretrial 
proceedings? 

A. None. 

Q. Were you involved in the jury trial? 
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A. No. 

Q. Were you involved in any way with pretrial 
discovery? 

A. No. 

Q. Did you ever accompany Judge Fahey to the DA’s 
office to review discovery? 

A. I did not. 

Q. What role did you play in Gary Thibodeau's 
representation? 

A. Well, I started with the CPL 330.30 hearing, the 
motion to vacate before he was sentenced. Then I was 
involved in the motion to vacate under CPL 440.10 which is 
a motion to vacate after sentencing. I did his direct 
appeal. I did the leave to appeal to the Court of Appeals. 

I did the federal habeas corpus petition. I did the brief 
with a number of other lawyers to the Second Circuit. 

Q. So in total you have been representing Gary 
Thibodeau for more than twenty years? 

A. Yes. Most of my career. 

Q. In preparation for your motion and appellate 
arguments, did you review the contents of Gary Thibodeau's 
trial file? 

A. Numerous times. 

Q. Did you thoroughly review the contents of that file? 

A. I d i d. 
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Q. Did you have discussions with Attorney Fahey in 
preparation of your motions and appeals? 

A. Yes. 

Q. Were you working closely with Attorney Fahey? 

A. Prior to him getting on the bench, yes, I did. 

Q. When was the first post-conviction motion you filed 

on behalf of Gary Thibodeau? 

A. That would have been in August of 1995. That would 
have been the CPL 330.30 motion. 

Q. And what was the nature of the 330.30 motion? 

A. Well, it had a few prongs, but the most as relevant 

here was the failure to disclose Brady material which 
consisted of diaries belonging to Heidi Allen. We'd never 
received those during the course of the trial, and we found 
out by way of an anonymous tip that those diaries were in 
existence, so that was the major prong of that motion. 

Q. When you learned about this information, what -- 
what did you do once you got this tip about the diaries? 

MR. MOODY: Judge, I'm going to object. How 
is this matter been decided, how is this relevant to 
this motion? This matter's been decided on at least 
twice. 

THE COURT: Ms. Peebles? 

MS. PEEBLES: Yeah, it's relevant. Your Honor, 
because it actually goes along with what our argument 
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is in connection with the Brady argument with the 
confidential informant documents. 

THE COURT: How does it go along with that? 

MS. PEEBLES: There was a 1993 planner that 
was logged in with the Cl documents that was not turned 
over to the defense, and it was never brought up or 
raised during the course of the post-conviction 
proceedings. 

THE COURT: You do concede that the Appellate 
Division, on two occasions, they decided the diaries 
were non-Brady. 

MS. PEEBLES: I'm conceding that. Judge, yes, 
yes. That's not the point. 

THE COURT: Okay. 

MS. PEEBLES: But -- 

THE COURT: Are you trying to show a conduct 
by the District Attorney's Office? 

MS. PEEBLES: I'm trying to actually show why 
it is Judge Fahey never received those Cl documents 
particularly because of how he was unable to articulate 
the materiality of the diary simply because had he 
known about the Cl information, he could have argued 
that there were -- there could be names of individuals 
that perhaps would lend support to disclosure of the 
diaries. 
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11 : 02:20 1 

THE COURT: I'll allow it on that limited 

11 : 02:22 2 

basis. Go ahead. 

11 : 02:24 3 

A. I'm sorry, could you repeat the question? 

11 : 02:26 4 

Q. Yes. What did you do once you learned of this 

11 : 02:32 5 

confidential -- of the diary, excuse me. 

11 : 02:35 6 

A. Judge Fahey and I strategized and we decided that we 

11 : 02:38 7 

would write the district attorney a letter, that would be 

11 : 02:41 8 

Donald Dodd, asking if these diaries were in existence and 

11 : 02:46 9 

asking them to disclose them to us. 

11 : 02:49 10 

Q. And was there eventually an argument about this 

11 : 02:52 11 

diary? 

11 : 02:53 12 

A. Yes. On the date of sentencing, Donald Dodd brought 

11 : 02:59 13 

two very thick packets of copies before Judge Clary. He 

11 : 03:05 14 

refused to give us the diaries, said that they were not 

11 : 03:09 15 

discoverable, they were not Rosario material and they were 

11 : 03:12 16 

not Brady material, and we argued that we should be able to 

11 : 03:17 17 

look at them. Judge Clary made a determination that he 

11 : 03:22 18 

would view them in camera. 

11 : 03:25 19 

THE COURT: Stop. Please stop right there. I 

11 : 03:27 20 

did not ask the witness, do you consent to being 

11 : 03:29 21 

videotaped and audio taped? 

11 : 03:31 22 

THE WITNESS: Sure. 

11 : 03:33 23 

Q. So once the Court made this determination -- or I'll 

11 : 03:40 24 

withdraw that question. So in terms of your argument in 

11 : 03:44 25 

support of disclosure regarding the materiality of the 
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diaries, what were you arguing in support of the 
materiality argument? 

A. Well, the only thing we were told was that the 
diaries, 1993 and 1994 diaries, did not contain the names 
of either Gary Thibodeau or Richard Thibodeau and that the 
diaries were basically daily notations and they stopped 
approximately four or five days before Ms. Allen's 
disappearance. So we argued -- that was the only 
information we had, so we had to argue kind of in a vacuum 
that the failure to mention Gary or Richard Thibodeau in 
and of itself was Brady material because it gave a daily 
account of her activities for two years up and until a few 
days before her abduction. 

Q. And you weren't able to ever view the diaries. 

A. Never. 

Q. Now at -- at that time, did you have knowledge 
regarding whether or not Heidi Allen was an informant or 
had ever been signed up as an informant? 

A. I had no knowledge of that. 

Q. Would that information have been helpful to you in 
your argument concerning the materiality of the Heidi Allen 
planner/di ary? 

A. Absolutely because had we known she was an 
informant, we would have wanted to know the names of the 
persons listed in the diary to see if there was any kind of 
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a connection for other possible suspects to have wanted to 
abduct her. 

Q. At the time you were arguing this 330.30 motion, 
were you aware Heidi Allen's informant information had been 
dropped in the parking lot of the D & W? 

A. Absolutely not. 

Q. Did Judge Fahey inquire whether or not there was 
anything else that was suppressed or logged in similar to 
these diaries? 

A. He did. He did ask if there was other material, and 
Donald Dodd responded "not that I am aware of." 

Q. Did the district attorney ever mention the 
confidential informant document being logged in with the 
planner? 

A. No. 

Q. Did you ever raise the issue regarding the 
suppressed diary in your appeal on behalf of Gary 
Thibodeau? 

A. I did. 

Q. Did you ever raise the issue of Heidi Allen as an 
informant during the appeal process? 

A. No. 

Q. Why not? 

A. I didn't know she was an informant. 

Q. Now you say you have been representing Gary 
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11 : 06:13 1 

Thibodeau for twenty years, and how often have you gone 

11 : 06:15 2 

through the contents of his file? 

11 : 06:17 3 

A. Numerous times. Too many to count. 

11 : 06:20 4 

Q. In addition to Gary Thibodeau's file, did you ever 

11 : 06:24 5 

have an opportunity to review the contents of Richard 

11 : 06:26 6 

Thibodeau's trial file? 

11 : 06:27 7 

A. I did. 

11 : 06:28 8 

Q. Now I'm going to ask you some questions about your 

11 : 06:30 9 

review of Richard Thibodeau's file. When did you acquire 

11 : 06:34 10 

Richard Thibodeau's trial or trial file? 

11 : 06:37 11 

A. I believe it was June or July of 2014. 

11 : 06:42 12 

Q. And how did you come in possession of Richard's 

11 : 06:47 13 

trial file? 

11 : 06:47 14 

A. Our chief investigator contacted Richard Thibodeau 

11 : 06:52 15 

and he had the file and he picked up the file and brought 

11 : 06:55 16 

it to our office. The file was enormous, consisted of 

11 : 07:00 17 

about eight boxes, banker's boxes. 

11 : 07:02 18 

Q. And what did you do once you acquired Richard's 

11 : 07:05 19 

file? 

11 : 07:06 20 

A. Well, we went through the file because Mr. Oakes had 

11 : 07:11 21 

provided me with some information in June of 2013 

11 : 07:16 22 

concerning the other possible suspects, and one of those 

11 : 07:21 23 

persons who was giving information was named Jennifer 

11 : 07:26 24 

Wescott, and I didn't remember hearing anything about her 

11 : 07:31 25 

so I wanted to know if -- if she came up in Richard 
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Thibodeau's file, so that was my interest in going through 
his file. 

Q. What was discovered upon review of Richard 
Thibodeau's trial? 

A. We found police reports which showed, revealed, that 
Heidi Allen was signed up as a confidential informant and 
that her informant information was accidently dropped in 
the parking lot of where she worked which was the D & W 
Convenience Store. 

Q. I'm going to hand you what's been marked as defense 
Exhibit 8. 

MS. PEEBLES: May I approach. Judge? 

THE COURT: Yes. 

Q. Can you identify that document? 

A. Yes. This appears to be an internal memorandum by 
investigator or Deputy Montgomery dated December eighth, 

1994 received by the Oswego County Sheriff's Office 
December ninth, 1994. 

MS. PEEBLES: I believe we have a stipulation. 
Your Honor, and the prosecution has agreed to enter the 
Exhibit 8 into evidence. 

MR. OAKES: That's correct. Your Honor. 

THE COURT: Exhibit 8 will be in evidence. 

(Defendant's Exhibit No. 8 was received in 
evidence). 
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Q. Ms. Bianco, when is the first time you ever laid 
eyes on that document? 

A. When I reviewed Richard Thibodeau's file in June or 
July of 2014. 

Q. Now can you please read the contents of Exhibit 8? 

A. Certainly. It's dated eight December, 1994, fifteen 
hundred hours, subject, Heidi Allen investigation. "This 
report is filed pursuant to a request by Lieutenant 
Goodsell. Back in late 1991 or early 1992, while on 
routine patrol, this writer stopped at the D & W 
Convenience Store and was asked about an index card and 
photo that had been found in the parking lot at the store. 
Patrol was given the items. One was a Polaroid photo of 
Heidi Allen. The other was a three by five index card with 
Heidi's name, address and phone number on it and a code 
word that I can't remember. It also had Deputy VanPatten's 
name on it. Upon contact with Deputy VanPatten, he stated 
to leave it in the mail -- his mailbox. Upon return to 
OCSD, I left the photo and card in Deputy VanPatten's 
mailbox, and this was the last time I saw of them." and 
that has a signature, and it's of the officer, and it's 
received by the Oswego County Sheriff's Department with a 
stamp December ninth, 1994. 

Q. And it's your testimony that prior to reviewing 
Richard Thibodeau's trial or trial file in June of 2014, 
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you'd never seen that document before. 

A. I never saw that document. 

Q. I'm going to hand you now what's been marked as 
Defense Exhibit 9 and ask if you can identify that 
document. 

A. This is an internal memo prepared by or signed by 
Deputy VanPatten. It's stamped by the Oswego County 
Sheriff's Department received December ninth, 1994. 

MS. PEEBLES: I believe we also have a 
stipulation with regard to Exhibit 9 .Your Honor. 

THE COURT: Mr. Oakes? 

MR. OAKES: That's correct. 

THE COURT: Exhibit 9 moved in. 

(Defendant's Exhibit No. 9 was received in 
evidence). 

Q. Ms. Bianco, could you please read Exhibit 9? 

A. Certainly. "In 1991, this reporter was assigned to 

the anti-crime unit under the supervision of Sergeant 
Lortie. During this time frame, this reporter was 
approached by Judge Sturtz regarding his niece, Heidi 
Allen, possibly having information regarding illegal drug 
trafficking in Oswego County. This reporter, along with 
Sergeant Lortie, proceeded to the Allen residence at a 
later date and spoke to Heidi and her parents regarding 
information that she had knowledge to. Heidi advised both 
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Randi Juda Bianco - Direct 

officers that she had been to several parties in the Scriba 
area where drugs were present. Heidi also made reference 
to the students in the Mexico school that were involved in 
drug activity. No specific reference was made to any one 
person in particular. This reporter took a picture of 
Heidi and completed a three by five index card containing 
her information about her address and other personal 
information. At an unknown time, this reporter used that 
phone at the D & W Store located at intersection of State 
Route 104 and 104B. During this time frame, unknown to 
this reporter, I dropped the three by five index card and 
the photo of Heidi. While off duty, this reporter received 
a phone call from Deputy Montgomery advising this reporter 
that the paperwork regarding Heidi was turned over to him 
by an employee at the D & W Store. Patrol advised 
Montgomery to place the paperwork in my mailbox. This 
reporter never used any information or Heidi as a 
confidential informant in any criminal cases. In 1994, 
when Heidi came up missing, this reporter received a phone 
call at my residence from Sergeant Lortie. Lortie advised 
this reporter that Heidi was a confidential informant for 
me in 1991. This reporter advised Lortie that I had no 
recall about the case involving Heidi. This reporter was 
then advised that Heidi was the relative of Judge Sturtz 
and inquired where the case packet was located as it was 
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not in the drug locked file. Patrol advised Lortie that 
the paperwork was located in this reporter's mailbox 
located at the Sheriff's office. The paperwork was 
recovered by an unknown person from the mailbox. While 
this reporter was working at the Heidi center, this 
reporter saw the paperwork which was retrieved from the 
reporter's mailbox." It's signed Deputy VanPatten, it's 
stamped received December ninth, 1994, Oswego County 
Sheriff's Department. 

THE COURT: Counsel please approach, Mr. 
Miles, Mr. Schwartz, please approach. 

(Whereupon, there was an off the record 
discussion at the bench.) 

THE COURT: Go ahead. Ms. Peebles. 

Q. Now Ms. Bianco, it's your testimony you never saw 
that Exhibit 9. 

A. I've never saw Deputy VanPatten's -- this report 
from Deputy VanPatten, Exhibit 9, never saw it. I don't 
know if my mike is now turned off. 

Q. I'm going to hand you what's been marked as 
Defendant's Exhibit 10 and ask if you can look at that and 
identify what that document is. 

A. Yes. This is a police report by a Deputy M. J. 
Anderson which is stamped received Oswego County Sheriff's 
Department December ninth, 1994. 
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Q. And when's the first time you saw that document? 

A. That would be June or July of 2014 in Richard 
Thibodeau's trial file. 

MS. PEEBLES: I'm going to move to offer 
Exhibit 8, or 10, into evidence. It's not part of our 
stipulation. 

THE COURT: Mr. Oakes? 

MR. OAKES: No objection. Your Honor. 

THE COURT: No objection, Exhibit 10 is in 
evidence. 

(Defendant's Exhibit No. 10 was received in 
evidence). 

Q. Ms. Bianco, could you please read Exhibit 10? 

A. Yes. "In 1991, patrol was assigned to the 
anti-crime team, was being used in a part-time undercover 
capacity. While assigned to this duty, patrol was advised 
by Sergeant Lortie that he had developed information from 
Judge Sturtz that his niece, Heidi Allen, had some 
information in reference to drug activity in the Scriba 
area involving some Mexico High School students. Patrol 
was advised that Sergeant Lortie and Deputy VanPatten had 
met with Heidi at her residence and she would be coming to 
the Sheriff's Office to meet with me further, to meet with 
me and further discuss the drug activity. Allen was driven 
to the office by her boyfriend and he also sat in on the 
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meeting. Allen described to us that there were several 
parties that were held involving the use of drugs and that 
a friend of hers was becoming mixed up in it and she would 
like to help her. Allen stated that she did not use drugs, 
nor did -- nor could she buy any drugs firsthand. She only 
had visual knowledge of the activity. After the meeting 
was over, patrol expressed no interest in using Allen as an 
informant as she had no true information that could be 
useful to us. Allen was never formally signed up as a 
confidential informant and the case was never worked but 
left inactive," and there's a typewritten Deputy M. J. 
Anderson, stamp marked received Oswego County Sheriff's 
Department December ninth, 1994. 

Q. And when was the first time that you saw that 
document? 

A. June or July of 2014 in Richard Thibodeau's trial 
file. 

Q. And prior to that you had never seen that document? 

A. I had never seen this document. 

Q. Now I'm going to hand you what's been marked as 
Defendant's Exhibit 11 which I believe is also stipulated 
in by the prosecution. 

THE COURT: Mr. Oakes, is that true? 

MR. OAKES: Yes, Your Honor. 

THE COURT: Thank you. 
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(Defendant's Exhibit No. 11 was received in 
evidence). 

Q. Can you identify that document? 

A. Yes. The first page is an inventory receipt, the 
second page is a report and the third page is an evidence 
receipt. 

Q. Prior to discovering this document in Richard 
Thibodeau's trial file, had you ever seen this document 
before? 

A. Never. 

Q. I'm going to direct your attention to the bottom of 
page one of Exhibit 11. Can you please read the third 
entry on that report? 

A. Yes. It's dated 5/23/95, comp number 94-3829, 
Investigator Kleist, defendant is marked DEF Richard and 
Gary Thibodeau, victim Heidi Allen, one dash plastic bag 
with miscellaneous papers, photograph, 1993 personal 
planner stored on Shelf B20 of evidence room, logged by 
Investigator T. Whipple, and there's a stamp received 
Oswego County Sheriff's Department May twenty-third, 1995. 

Q. All right, so looking at that last entry, on the 
front page, it looks as though based on the information 
there that that -- those items of evidence were logged back 
in on May twenty-third by Investigator Whipple? 

A. Yes. 
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Q. And the date stamped is May twenty-third. 

A. May twenty-third, 1995. 

Q. And when was Gary Thibodeau's trial? When did his 
jury trial begin? 

A. May twenty-second, 1995. 

Q. All right, now, and you found that document in 
Richard Thibodeau's trial file, is that correct? 

A. Yes. 

Q. Now, refer to the second page of Exhibit 11. 

MS. PEEBLES: Can you increase the size? 

Q. Would you please read what's on page two of Exhibit 

11 ? 

A. Yes. It's a New York State supplemental report. 

The agency is OCSD. Division precinct CID. Incident 
number 94-3829. The date is 5/16/95. The time of the 
report is 2:05 p.m. "This writer, which would be 
Investigator Kleist, along with Investigator Yerdon, while 
making an inventory of items that were recovered during the 
area searches of the Heidi Allen abduction, found paperwork 
that referred to her as a confidential informant, a 
photograph of her, names and numbers, a Sheriff's 
Department card and paperwork with drug information. Also 
notes from day of abduction and a 1993 personal planner. I 
marked said items as evidence and secured in evidence 
locker items found in box number twenty-three." There are 
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two day stamps on this particular report. One is received 
by District Attorney's Office May sixteenth, 1995, the 
second date stamped is May twenty-third, 1995, and that’s 
received Oswego County Sheriff's Department. 

Q. So the date stamp received by the District 
Attorney's Office reads May sixteenth of 1995. 

A. Yes. 

Q. And the date stamp back to the Sheriff's office is 
date stamped May twenty-third of 1995. 

A. Yes. 

Q. And again, Mr. Thibodeau's trial started on? 

A. May twenty-second, 1995. 

Q. Have you ever seen a 1993 personal planner? 

A. No, I did not. 

Q. Did we recently see the 1993 planner? 

A. About a month ago we saw it. 

Q. Is that the first time we've ever seen -- you've 

ever seen the 1993 personal planner? 

A. First time I've seen it. 

Q. Was that ever disclosed in either Richard 
Thibodeau's trial file or Gary's trial file? 

A. No, I do not believe so. I know it wasn't in Gary's 
trial file. I'm absolutely positive. 

Q. Did we see was there a 1993 personal planner in 
Richard Thibodeau's trial file? 
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A. In Richard Thibodeau's trial file there was. 
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description of certain evidence, miscellaneous papers. 
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Thibodeau are the suspects, victim Heidi Allen, and the 

11 : 26:28 24 

location of the recovery is OCSD bulk evidence storage. 
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attached to it some notes, but you can't really read the 
note. It's like a photocopy. 

Q. So it appears to be a copy of an evidence tag. 

A. Yes. 

Q. I'm going to hand you now what's been marked as 
defense Exhibit llA and I believe we have a stipulation 
with regard to -- 

THE COURT: Mr. Oakes? 

MR. OAKES: Yes, Your Honor. 

THE COURT: Eleven is moved in based on 
stipulation as will be llA. 

(Defendant's Exhibit No. IIA was received in 
evidence). 

Q. Could you identify that document? 

A. This is a letter from Donald Dodd with a bunch of 
attachments relating to the confidential informant file. 

Q. And where is -- when was the first time you saw that 
document? 

A. First time I ever saw this document was with the 
district attorney's response to our 440 motion, so that 
would have been I believe October of 2014. 

Q. And is there a date on the -- on the -- on the front 
first page of Exhibit llA? 

A. Yes. The date says May seventeenth, 1995. 

Q. And could you read the contents of llA please? 
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A. Yes. It's addressed to William Walsh, Esquire, 
Joseph Fahey, Esquire, I'm leaving out the addresses. Re: 
People versus Richard Thibodeau, People versus Gary 
Thibodeau, Indictment 94-161. "Dear Gentlemen: Pursuant 
to the People's ongoing duty to disclose, CPL Section 
240.60, I am providing with this letter copies of 
additional discoverable property obtained since my last 
disclosure to you by letter dated April twenty-fifth, 1995. 
Thank you for your attention to this matter. Very truly 
yours, Donald H. Dodd, Chief Assistant District Attorney," 
and it cc'd to the Honorable Lee Clary. 

Q. And is there any reference to what he is turning 
over in that letter? 

A. No. It's just a very general letter. 

Q. All right, I'm going to ask you to flip to page two 
of llA please, and what is depicted on page two? 

A. Well, this is the Investigator Kleist report. 

Q. Is that different from Exhibit 11, the Kleist report 
that you found in Judge Walsh's trial file? 

A. Well, it is, because this one has only one stamp on 
it. This one the stamp is received May sixteenth, 1995, 
District Attorney's Office. The letter that I saw was the 
one that said -- it had this stamp and had a second stamp. 
May twenty-third, 1995, Oswego County Sheriff's Office, so 
this one here is missing the second stamp. 
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Q. Was -- was there any dock -- was that document in 
Richard Thibodeau's trial file? 

A. This document was not in Richard Thibodeau's trial 
file. It didn't have the second stamp. 

Q. So the document you found in Richard Thibodeau's 
trial reflected two stamps. 

A. Yes. 

Q. Now, I'd like you to turn to page three of llA. 

A. Yes. 

Q. Page three. What's on page three? 

A. This is a -- it's confidential informant card. 

There is a picture of a young woman who's identified as 
Heidi Allen. Her address, RDl, 6 RT, 6A, Oswego, New York, 
13126. Phone and date of birth. 963-3338. And date of 
birth, 9/14/75. Social Security number 061-64-9714, code 
name Julia Roberts. Deputy working with, colon, there's no 
deputy listed. Height five-nine, weight one-hundred and 
fifty-six pounds, eye color blue, hair color brown. 

There's a copy of a Sheriff's Department card, Oswego 
County Sheriff's Department, with no officer's signature 
there, and then there is a two thumb prints, a left thumb 
print and a right thumb print with a date 12/11/91. 

Q. When is the first time you ever saw those documents? 

A. First time I ever saw these documents was with the 

prosecutor's response to our motion to vacate which would 

Jennifer Adydan 
Official Court Reporter 




Randi Juda Bianco - Direct 45 

11 : 31:36 1 

have been in October fourteenth, 1991, and this stands out 

11 : 31:41 2 

to me because I had never seen a confidential informant 

11 : 31:44 3 

card in twenty-six years. 

11 : 31:46 4 

Q. Now, could you please turn to page four of -- 

11 : 31:52 5 

MR. MOODY: Can we have a second? There is 

11 : 31:54 6 

someone talking in the gallery who is bothering -- 

11 : 31:56 7 

THE COURT: Who is talking? 

11 : 31:58 8 

MR. MOODY: I believe it's this gentleman 

11 : 31:59 9 

here. 

11 : 31:59 10 

THE COURT: Gentleman in the red shirt? Sir, 

11 : 32:02 11 

did you hear what I said before? If you disturb the 

11 : 32:05 12 

Court proceeding you will be asked to leave. 

11 : 32:07 13 

UNIDENTIFIED PERSON: Yes, sir. 

11 : 32:08 14 

THE COURT: Do it again you will be asked to 

11 : 32:10 15 

leave, okay, sir? 

11 : 32:11 16 

UNIDENTIFIED PERSON: Thank you. 

11 : 32:12 17 

THE COURT: For clarification, I believe she 

11 : 32:14 18 

said 1991. 

11 : 32:15 19 

THE WITNESS: I did say 1991. Dated 12/11/91 

11 : 32:21 20 

on the bottom. 

11 : 32:21 21 

THE COURT: I thought you said when you first 

11 : 32:24 22 

saw it was in 1991. 

11 : 32:25 23 

THE WITNESS: Oh, no, first saw it in 2014. 

11 : 32:28 24 

Q. All right, what's depicted on page four of llA? 

11 : 32:35 25 

A. Well, this has some handwriting on it. "P. J. 
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Gorman, 21 Route 104, one three. Nine Mile Point, drives 
pickup, eleventh Tracy Mather, Mexico, sixteen years." 
Handwritten notes. 

Q. That was attached to the confidential informant 
card? 

A. Yes. 

Q. And can I ask you to look at the -- page five of llA 
please? 

A. Yes. 

Q. And what is depicted on page five? 

A. More handwritten notes. "Asked Zeller, Rob LaBarge, 
twelfth grade, Mexico, Thubbs (ph), it looks like Thubbs 
Road, Julia Roberts," the code name there on the right-hand 
side, "works with Dennis Douglas," and under that it says 
"speed." 

Q. Did you at any time throughout your representation 
of Gary Thibodeau know that Heidi Allen provided a name of 
an acid seller? 

A. No. 

Q. Did you know that she provided the name of someone 
who sold speed? 

A. No. 

Q. Did you have any idea that she actually had an 
informant card with a fingerprint and all of her 
identification? 
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A. I had no idea. 

Q. Were any of those documents that you just referred 
to in either Judge Walsh or Judge Fahey's trial files? 

A. No, they were in neither file. 

Q. At any time during your representation of Gary 
Thibodeau during the appeal process know or were aware of 
Exhibits 8, 9. 10, 11 and llA? 

A. I was not aware of any of them. 

Q. Had you known about Heidi Allen's status as an 
informant and the fact that her identity had been 
compromised, what would you have argued in support of the 
materiality of the diary? 

A. Well, I would have highlighted the fact that she was 
an informant, that she's naming specific people, and I 
truly would want to know whether or not these people were 
listed in her -- her diary, whether or not there was any 
reference to Julia Roberts or any of these other things 
that's noted in the paperwork here. 

Q. And you actually did a habeas petition on behalf of 
Gary Thibodeau concerning the suppressed diaries. 

A. I did a habeas petition in federal court, northern 
district of New York, yes. 

Q. And would you have included that information in 
support of your argument with regard to the suppressed 
diaries? 
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A. Yes. 

Q. When did the Second Circuit Court of Appeals decide 
Gary Thibodeau's habeas petition? 

A. In 2011. 

Q. Now, I want to ask you some questions about your 
representation of Gary Thibodeau following the Second 
Circuit's decision regarding your habeas petition. Between 
2007 and your employment with the Federal Public Defender's 
Office, did you file any additional motions? 

A. I didn't file any additional motions. 

Q. Were you continuing to represent Gary Thibodeau? 

A. I was 'cause from time to time I would get a lead or 
a tip to check out and I would always check them out to see 
if the information was viable or could help Gary in an 
effort for a new trial. 

Q. Now I want to ask you some questions about the most 
recent information you received concerning Gary Thibodeau's 
case. When did you first become aware that there may be 
new information in the case -- in the case involving Gary 
Thibodeau? 

A. In February of 2013. 

Q. Who contacted you about Gary Thibodeau? 

A. I was contacted by Attorney Lisa Cuomo. She and 
Attorney Mary Felasco had bought my law practice and had my 
law office telephone number, and Lisa Cuomo contacted me to 
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advise me that there was a woman calling who claimed to 
have information about Gary Thibodeau that could help him. 

Q. Were you able to identify who the woman was? 

A. I was not. I tried to identify who the woman was. 

Apparently the woman spoke to Attorney Mary Felasco, Mary 
Felasco then referred the woman to District Attorney Greg 
Oakes. She thereafter threw away the phone number and the 
name of the woman so I couldn't get that information from 
them. 

Q. Did you attempt to contact Mr. Oakes? 

A. I did. I called him. 

Q. And when you contacted Mr. Oakes, did you ask him 
who the woman was? 

A. I did ask him. He refused to give me the name or 
the number. 

Q. What was -- what -- what did you learn? 

A. I learned that a woman had contacted him through 
Mary Felasco, and that Mr. Oakes's office was going to 
investigate the claim, and they refused to give me her name 
or her number for me to reach out to her. 

Q. Now did you happen to have a conversation with Mr. 
Oakes regarding whether or not they were going to 
investigate this new information? 

A. He said he was going to investigate. We got into 
a -- somewhat of an argument about why it couldn't be given 
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to me when she called me in the first place. 

Q. And did you ask him for her number and her contact 
information? 

A. Oh. I did. 

Q. And did he give it to you? 

A. No. My next conversation was with Mr. Oakes and Mr. 

Moody. We went down the same line. I wanted the name. I 
wanted the number. They told me that they weren't going to 
give it to me, that I was with the Office of the Federal 
Public Defender's now, and basically I couldn't do anything 
with it, and they weren't going to give it to me. I then 
questioned the ethics of the situation because the woman 
had contacted my former office, my number, spoke to 
Attorney Mary Felasco who was with the District Attorney's 
Office for a number of years, with Oswego County District 
Attorney's Office. The fact that she didn't know she was 
talking to a member of their office and then she didn't 
give me the information and gave it to them, I had a real 
problem with that, and I said that I was going to file a 
motion any way. 

Q. Did you hear back or did you -- was there an 
understanding or an agreement? Did you come -- did you 
come to an understanding or an agreement with Mr. Oakes 
after you had this conversation with him? 

A. Yes. He said he would investigate the matter, would 
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give me updates, but would not give me names or contact 
information of the people that he was looking at, but he 
would keep me informed as to the status of the 
investigation in a general way. 

Q. And did he do that? 

A. He did. 

Q. And did you eventually receive information 
concerning this investigation from Mr. Oakes? 

A. I did. I received it in the second or third week of 
June of 2013. 

Q. Ms. Bianco, I'm going to hand you Defense Exhibit 35 
which has been revised and ask if you can identify what 
Exhibit 35 is. 

A. This is the letter that I received from District 
Attorney Oakes. It's dated June six, 2013, but I did not 
receive it on that date. He tried to e-mail me at first 
but I couldn't open up any of the attachments. It has a 
number of attachments with it. 

Q. All right, could you please identify what those 
attachments are? 

THE COURT: That's been stipulated to? 

MS. PEEBLES: Yes. 

THE COURT: If I remember the stipulations 
correctly, Mr. Oakes. 

MR. OAKES: We stipulate. Your Honor. 
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THE COURT: Okay, thank you. 

(Defendant's Exhibit No. 35 was received in 
evidence). 

A. It had a number of exhibits attached to it. Exhibit 
1, Oswego County Sheriff's Department, CID, contact record. 
Two, statement of Tonya Priest dated 2/28/13. Three, 
statement of Tonya Priest dated 3/1/13. Four, Facebook 
messages between Tonya Priest and Jennifer Westcott. Five, 
copies of photos taken, text messages sent between Tonya 
Priest and Jennifer Westcott. Six, e-mails from Tonya 
Priest forwarding text messages that were exchanged with 
Jennifer Wescott, and it's listing the number of pages 
along with it. Seven, e-mails from Tonya Priest showing 
Facebook communications with an individual named Douglas 
Heartraft (ph). That attaches Exhibit 2, statement of 
Jennifer Wescott, dated 3/7/13 to statement of James Steen 
dated 3/15/13. Three, statement of Roger Breckenridge 
dated 3/19/13. Four, receipt for property from Michael 
Bohrer dated 3/21/13. Five, photos taken during interview 
of Bohrer. Six, statement of Megan Shaw. Attaches Exhibit 
3 are copies of the following items. One, CD of a digital 
recording of 2/26/13. Phone call interview with Tonya 
Priest. Two, CD of digital recording of 3/2/13, phone call 
between Tonya Priest and Jennifer Wescott. Three, CD of 
digital recording of 3/7/13 interview of Jennifer Wescott. 
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Randi Juda Bianco - Direct 

Four, CD of digital recording of 3/21/13 interview of 
Michael Bohrer. Five, CD of digital photos taken of text 
messages on Jennifer Wescott's cell phone. And then it 
goes on before it goes into Exhibit 4, "Additionally, in 
April of this year, my office received information that a 
recent arrestee named Charles Bliss claimed to have 
information regarding the location of Heidi Allen's body. 
Shortly thereafter, I received information from Onondaga 
County Chief District Attorney Rick Trunfio that an inmate 
in their facility, Matthew Roach, claimed to have heard 
another inmate, Charles Bliss, talking about the location 
of Heidi Allen's body. Sheriff's investigators interviewed 
Roach on April twenty-third, 2013 and took a written 
statement from him. On April twenty-third, 2013, sheriffs 
investigators also interviewed Charles Bliss and obtained a 
written statement from him. During the interview, police 
claimed that he was shown the location of Heidi Allen's 
body over twenty years ago after high school but before he 
went in the Navy in 1991. If his timeline is correct, his 
claimed observation of Heidi Allen's body preceded her 
disappearance by approximately three years. As such, it 
appears that Mr. Bliss does not have reliable information." 
Then he goes on to state that, "Nevertheless, attached 
Exhibit 4 are copies of following documents. One, 
handwritten notes of Oswego County Sheriff's Deputy J. 
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Burke. Two, inmate letter from Matthew Roach along with 
cover letter from Onondaga County Chief ADA Rick Trunfio. 
Three, statement of Matthew Roach dated 4/23/13, Four, 
statement of Charles Bliss dated 4/23/13. Five, drawing 
slash diagram made by Charles Bliss 4/23/13." And that's 
the items that were attached. 

Q. All right, so after you received this packet of 
information from Mr. Oakes, did you have a conversation 
with him? 

A. Well, I -- I called at least once or twice. This 
was within a month or so of receiving this because I wanted 
to know the area that they searched looking for Heidi 
Allen's body as referenced in Tonya Priest's statement. 

Q. Was there a conversation with regard to Tonya 
Priest? 

A. The conversation with regards to Tonya Priest was 
that Mr. Oakes said that she -- in his opinion, she was not 
credible and that she wasn't a credible witness. 

Q. So once you received this packet of information, 
what did you do with it? 

A. Well, I began -- on my own time, I began to review 
all of this information, and there was a lot of information 
to review, 

Q. All right, I'm going to refer you -- there were 
several audio recordings that were attached to the packet 
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of information you received. 

A. Yes. 

Q. And you indicated that there was an audio phone call 
regarding between Tonya Priest and Jennifer Wescott? 

A. Yes. 

Q. And also there was an interview of Jennifer Wescott 
by Investigator Pietroski? 

A. Yes. 

Q. And what did you do with those items when you 
received them? 

A. Well, first I listened to the call, and then I 
watched the videotape, and I noticed that they were very 
much at odds so I -- I then started going line by line with 
what the phone interview between Tonya Priest and Jennifer 
Wescott, what they said during the phone interview, and 
then I went line by line to what Jennifer Wescott said to 
Investigator Pietroski. 

Q. And did you create anything in connection with your 
efforts to make a comparison between the audio and what you 
saw during the video interview? 

A. Yes. We did at our office, we created basically a 
line by line comparison between the two. 

Q. And do you have that DVD in the courtroom here? Do 
you have that CD in the courtroom? 

A. I believe you have it here today. 
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11 : 48:31 1 

MS. PEEBLES: I would ask to play Exhibit 85 

11 : 48:35 2 

unless there's an objection by the People. 

11 : 48:38 3 

THE COURT: Any objection? 

11 : 48:38 4 

MR. OAKES: Can I have a moment. Your Honor? 

11 : 48:42 5 

THE COURT: Sure. 

6 

(Whereupon, there was a pause in the 

11 : 49:04 7 

proceeding). 

11 : 49:04 8 

THE COURT: Ms. Peebles, approximately how 

11 : 49:05 9 

long is this videotape? 

11 : 49:10 10 

MR. OAKES: I'm sorry? 

11 : 49:11 11 

THE COURT: Ms. Peebles, approximately how 

11 : 49:12 12 

long is this videotape? 

11 : 49:15 13 

MS. PEEBLES: It's fifteen minutes. Judge. It 

11 : 49:17 14 

was a combination in order to condense the information. 

11 : 49:20 15 

THE COURT: Okay, Mr. Oakes, do you want to 

11 : 49:21 16 

approach please? 

11 : 49:22 17 

MR. OAKES: Yes. 

11 : 49:27 18 

(Whereupon, there was an off the record 

11 : 49:28 19 

discussion at the bench). 

11 : 54:01 20 

THE COURT: Mr. Oakes and Ms. Peebles, in 

11 : 54:03 21 

regard to Exhibit 85, Mr. Oakes, do you consent to 

11 : 54:06 22 

Exhibit 85 being moved in? 

11 : 54:07 23 

MR. OAKES: I consent to it being received by 

11 : 54:10 24 

the Court. 

11 : 54:10 25 

THE COURT: Received at this point. 
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(Defendant's Exhibit No. 85 was received in 
evidence). 

THE COURT: The question is whether or not 
we're going to listen to it. 

MR. OAKES: Correct. 

THE COURT: Or watch it. The Court will 
reserve decision on that issue until we return from 
our -- from lunch. Ms. Peebles, any problem with that? 

MS. PEEBLES: No problem. 

THE COURT: Mr. Oakes, any problem with that? 

MR. OAKES: No, Your Honor. 

THE COURT: It is now five minutes to twelve. 
We're now going to recess till one o'clock. I know you 
have a concern regarding Judge Fahey. 

MS. PEEBLES: I think we'll be okay. Judge. 

(Whereupon, there was a recess.) 

THE COURT: Mr. Oakes and Ms. Peebles, please 
approach. 

(Whereupon, there was an off the record 
discussion at the bench.) 

THE COURT: We are back on the record with 
regard to 440 motion of Gary Thibodeau. Prior to 
breaking for lunch, Ms. Peebles, you requested that the 
Court allow the playing of Exhibit 85. At that time 
Mr. Oakes objected to the playing of it but consented 
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to its admission. Is that correct, Mr, Oakes? 

MR. OAKES: That is correct. Your Honor. 

THE COURT: Under the circumstances as 
explained by Ms. Peebles, the Court will allow it to be 
played so the witness can explain why certain things 
were done. I believe it would assist the Court in the 
Court's ultimate review of it as well so go ahead. 

(Whereupon, Exhibit No. 85 is played). 

Q. All right, now, Ms. Bianco, you prepared that 
comparison? 

A. Yes. I was part of the comparison, yes. 

Q. And what was your purpose in making that comparison 
as far as advancing the investigation? 

A. Well, I was originally told by Mr. Oakes that Tonya 
credible -- Tonya Priest was not a credible witness, and 
when I listened to the tape and made the comparison, I -- I 
found that it was Jen Westcott that wasn't credible so I 
wanted to go line for line and see where the differences 
were and to see what I actually had in my possession. 

Q. So as far as what you decided to do as far as 
investigative efforts, can you explain to the Court exactly 
what was one of the first things that you did? 

A. Yes. I met with our chief investigator in the 
office and I had asked him if he would help me out on this 
because it was really troubling to me, but I had received a 
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letter from Mr. Oakes, and at the bottom it talked about 
keeping the investigation confidential because it was 
ongoing and I didn't want to interfere with it, so I wanted 
to see if there was something we can do to corroborate the 
information he gave us. I spoke to Mr. Haumann, our chief 
investigator, and he said he reviewed the materials and 
said that we should probably run a DMV search on the 
suspects to see if anyone had a van that matched the 
description of the van that Heidi Allen was abducted in. 

We also talked about the location of where Heidi Allen may 
be buried because Tonya Priest gave some directions, and 
when I had spoken to Mr. Oakes, he had told me that the 
area was too vast to perform a search, it wasn't specific 
enough, so he went out and made some drive-bys around that 
area just to determine what place we may be looking for, if 
there's a cabin there or not. 

THE COURT: Who is he? 

THE WITNESS: Mr. Haumann. 

Q. And were efforts undertaken to locate a cabin? 

A. Yes. 

Q. And do you recall when that was? 

A. Well, I know that when we talked about it the ground 

was frozen and it was a lot of snow, so he wanted to wait 
until the ground thawed out, but I know he did some -- he 
looked in the fall of 2013 and he was back out in the 
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spring of 2014. 

Q. And as a result of searching through the woods, did 
Mr. Haumann locate a cabin? 

A. Well, eventually a -- not initially, no, but 
eventually a cabin was located. 

Q. And do you recall when the first time was that he 
actually located a cabin? 

A. I believe it was either June or July of 2014. 

Q. And were you ever present with Mr. Haumann when he 
was searching for the cabin? 

A. One time I was. 

Q. In addition, when listening to the comparison, was 
there a concern regarding Wescott's statement about junking 
the van? 

A. Well, the concern was in her statement to Tonya 
Priest on the phone, she was part of it, and her statement 
to Investigator Pietroski she didn't know what in the world 
he was talking about. 

Q. Do you know whether Tonya Priest ever mentioned 
anything about junking a van in her disclosures to the 
prosecutor? 

A. I don't believe she did mention junking a van. 

Q. Was there ever any conversation during the audio 
phone call that you listened to when you were making the 
comparison, was there ever any mention concerning 
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Murtaugh's junkyard during that audio recording? 

A. No, not by Tonya. 

Q. When was the first time Murtaugh's junkyard came to 
the forefront? 

A. I believe that came to the forefront when she was 
being -- she, Ms. Wescott, was being interviewed by 
Investigator Pietroski and suddenly she's talking about how 
she texted this -- this guy out of the blue. 

MS. PEEBLES: I have no further questions, 
thank you. 

THE COURT: Mr. Oakes, Mr. Moody? 
CROSS-EXAMINATION 
BY MR. MOODY: 

Q. Good afternoon, Ms. Bianco. 

A. Good afternoon, Mr. Moody. 

Q. You mentioned that you had gotten involved in the 
case regarding Gary Thibodeau after the trial was over and 
in order to help out with post-conviction work? 

A. Yes, yes. 

Q. And you mentioned that the first thing you did was 
330 motion regarding a diary. 

A. Yes. 

Q. Among other things. 

A. Yes. 

Q. But regarding a diary. And you mentioned that the 
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judge at one point reviewed it and that -- and that the -- 
your concern was that the diary now may have information 
that related to the current information that we are 
discussing here, is that accurate? 

A. I'm not sure if I follow the question. 

Q. You mention that you're concerned about why you 
brought the diary up this time and why you wanted 
everything to be reviewed was that the diary -- you felt 
that Judge Clary may have reviewed it for improper 
information, is that accurate? 

A. No, that's not accurate. 

Q. Why -- why then is the diary important here today? 

A. Well, if the diary mentions the people who she was 
associating with back then, and some of those people were 
suspected drug dealers, they would become obvious suspects, 
but we had no way of telling Judge Clary to look for that 
or to even point him in that direction because we didn't 
know she was an informant. 

Q. Well, we'll discuss that in a minute, but you 
mentioned that you didn't know what Judge Clary pointed. 
Judge Clary read the documents, is that correct? 

A. He said he read the diary. He took about forty-five 
minutes, yes. 

Q. Well, and then he -- he -- thereafter, you mentioned 
it was another 440 motion that was issued later, or that 


Jennifer Adydan 
Official Court Reporter 



Randi Juda Bianco - Cross 


63 


01 : 29:08 

1 

01 : 29:11 

2 

01 : 29:11 

3 

01 : 29:13 

4 

01 : 29:13 

5 

01 : 29:17 

6 

01 : 29:21 

7 

01 : 29:23 

8 

01 : 29:27 

9 

01 : 29:27 

10 

01 : 29:28 

11 

01 : 29:31 

12 

01 : 29:35 

13 

01 : 29:37 

14 

01 : 29:39 

15 

01 : 29:42 

16 

01 : 29:43 

17 

01 : 29:45 

18 

01 : 29:46 

19 

01 : 30:44 

20 

01 : 30:44 

21 

01 : 30:48 

22 

01 : 30:52 

23 

01 : 30:52 

24 

01 : 30:56 

25 


was done later and then a decision was issued then. 

A. Yes. 

Q. Sometime in January of ninety-seven. 

A. Yes. 

Q. And in January of ninety-seven, there was a 
discussion in that decision about Heidi's diaries, is that 
accurate? 

A. A decision by Judge Clary December of ninety-seven? 

Q. Yes. 

A. I don't -- I don't -- 

Q. No, January of ninety-seven, I'm sorry. 

A. I -- I believe that Judge Clary denied our request 
to review the diary. 

Q. I'm not -- I'm not talking about your request to 
review the diary, I'm talking about there was a discussion 
in the decision about the diary, is that accurate? 

A. I believe so. 

MR. MOODY: Can I get this marked? 

(People's Exhibit A was marked for 
identification). 

Q. I'm going to show you what's been marked People's A 
which is going to mess me up all during the hearing, but do 
you recognize that? 

A. This is Judge Clary's decision and order dated 
January six, 1997. 
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Q. And that is on the 440 motion that you subsequently 
made after Mr. Thibodeau was sentenced, is that accurate? 

A. Yes. 

Q. And if you can, would you read -- and that is a full 
and complete copy as far as you remember? 

A. I haven't looked at it in quite a while but it looks 
complete. 

Q. Can I have it back? 

A. Certainly. 

MR. MOODY: Judge, showing Exhibit A to 
defense counsel, I would move to admit. 

MS. PEEBLES: I have no objection to take 
judicial notice of all the prior proceedings. 

THE COURT: Yes. I'll take judicial notice of 
that proceeding, of that decision. 

(People's Exhibit A was received in evidence). 

Q. Could you read the last full sentence of the first 
page please? 

A. Certainly. "There were not diaries in the usual 
sense in that they referred only to her daily activities 
with Brett Law. As such 

Q. The last full sentence, the last full sentence. 

A. Did I finish it? 

Q. Yeah. So Judge Clary determined that there was 
nothing in those diaries other than her activities with her 
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boyfriend Brett Law. 

A. That's not what he said in chambers during the 
330.30 motion. That is not what he said. That's what he 
said at the decision of the 440 motion, but that's not what 
he said in chambers. 

Q. So Judge Clary contradicted himself. 

A. He didn't contradict himself, he was more expansive 
in chambers saying that it was her day to day activities of 
1993 and 1994, what she did, where she went, and he 
referenced some intimate things between her and Brett Law 
but he didn't tell us specifically what. 

Q. But in the decision he said only referred to, is 
that fair? 

A. Yes. 

Q. Now, you -- you mentioned that you had the 
opportunity to go through both Richard's trial file, 

Richard Thibodeau's trial file, and -- well, you have 
possession of Gary Thibodeau's trial file, is that 
accurate? 

A. Yes. 

Q. From both defense attorneys I assume. 

A. Yes. 

Q. And who was Richard Thibodeau's trial attorney? 

A. William Walsh. 

Q. And I assume in your twenty some odd years of 
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practicing you've met now Judge Walsh, former Judge Walsh? 

A. Absolutely. 

Q. Now, you mentioned that in the course of your 
representation of him you did among other things his direct 
appeal. 

A. I did. 

Q. And in his direct appeal, you prepared among other 
things the record on appeal, is that accurate? 

A. I did. 

Q. And the December eighth, ninety-four transcript was 
part of that record on appeal, it was the motion argument, 
is that correct? 

A. Yes, it was. 

Q. And I would assume then you thoroughly reviewed 
that. 

A. I did, yes. 

Q. And in there it is quite clear, there is a mention 
of Sergeant Lortie's report detailing that Heidi Allen was 
a confidential informant. 

A. That -- well, that's not exactly accurate. There 
was a motion argument about whether or not Heidi Allen was 
a confidential informant. I believe the now Judge Fahey 
was asking specifically about that, that he had reviewed a 
report that Billy Walsh had received. I never saw that 
initial report, it was not in his file, but there was a 
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reference to whether or not she was a confidential 
informant during that motion argument, yes. 

Q. Judge Fahey says in this motion argument, "I would 
note that there was a report disclosed to Mr. Walsh which 
indicates that the victim in this case was at some previous 
time working as a confidential informant for the Sheriff’s 
Department several years previously," is that accurate? 

A. That was the basis of the argument and the District 
Attorney's Office was basically denying it. 

Q. Now, in the course of your career as an attorney, I 
assume you become aware that words mean different things to 
different people. 

A. Sometimes. 

Q. So now would you agree with me that there are 
different types of informants in a confidential -- there's 
the type that goes out and does a drug buy, there's the 
kind that provides information that they know but they 
don't want their name used, is that accurate? 

A. Yes. 

Q. Okay, sometimes referred to as background 
information or that kind of thing. 

A. That's not what I would perceive as a confidential 
informant, no. Someone who gives background information 
versus someone telling on people, two different things. 

Q. So -- so that's what you would refer to as 
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as a confidential informant if they didn't want their names 

01 : 36:10 3 

used. 
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A. I suppose. 
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Q. Now, you mentioned that in reviewing this, that the 
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first time you had seen any information on Heidi being a 
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confidential informant was the -- when you reviewed 
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Richard's trial box or trial file. 
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A. That's the first time I saw a report. It wasn't the 

01 : 36:37 10 

first time I've heard that she was possibly an informant. 

01 : 36:40 11 

that was in the December eighth argument. The first time I 

01 : 36:43 12 

actually saw a report was in the Richard Thibodeau file. 

01 : 37:21 13 

MR. MOODY: Judge, at this point I'm going to 

01 : 37:25 14 

move and ask that -- I'm going to ask that this be 

01 : 37:28 15 

marked. This is Defense Exhibit 6, Judge, and I 

01 : 38:27 16 

believe by stipulation this will be admitted. 

01 : 38:29 17 

MS. PEEBLES: Yes. 

01 : 38:44 18 

THE COURT: Exhibit 6 will be moved in based 

01 : 38:46 19 

upon the stipulation of the parties. 

01 : 38:48 20 

MR. MOODY: Yes. 

21 

(Defendant's Exhibit No. 6 was received in 

01 : 38:52 22 

evidence). 

01 : 38:52 23 

Q. And showing you Exhibit 6, if you could turn to page 

01 : 38:55 24 

thirty-one of that, let me know when you get there. 

01 : 39:08 25 

A. I'm at page thirty-one but I haven't read it. 
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Q. Go ahead and read it, I just -- 

(Whereupon, there was a pause in the 
proceeding.) 

A. I've read it. 

Q. Okay. And in that. Sergeant Lortie specifically 
referred to, I believe his name is actually misspelled, is 
that accurate? 

A. Yes. 

Q. So it's clear what everyone is talking about is this 
Sergeant Lortie report, accurate? 

A. It's clear that there is a report by Sergeant 
Lortie. I never saw it. 

Q. So but obviously at this point in time Judge Fahey 
had seen it. 

A. I assume so by the reading of the transcript, yes. 

Q. Now, what was your understanding of the relationship 
between Judge Walsh and Judge Fahey when they were 
defending the Thibodeau brothers? 

A. Well, each was acting independently. Judge Walsh 
was defending Dick Thibodeau, Joe Fahey was defending Gary 
Thibodeau, and Judge Walsh sat in on the trial of Gary 
Thibodeau and I'm just assuming so he could be prepared for 
Richard Thibodeau's trial, but no -- no other relationship 
that I know of. 

Q. Well, they were -- it's obvious from the December 
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eighth transcript that they were sharing information and 
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reports. 
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A. It's obvious that they shared that particular bit of 
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information. I don't know to what extent. I wasn't 
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present and I wasn't involved in the case at that time. 
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01 : 41:29 13 

some boxes, but we were kind of sharing the boxes because 
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he was still involved in the case at that point. 
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MR. MOODY: Do you have Exhibit 4? 
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MS. PEEBLES; Exhibit 4, yep. 
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Q. Now, showing you what's been marked as exhibit -- 
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MR. MOODY: Well, Judge, this is Defendant's 
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Exhibit 4 which I believe is going to be admitted by 
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stipulation? 
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MS. PEEBLES: Yes. 

01 : 42:22 22 

THE COURT: Post-Standard article? 

01 : 42:24 23 

MR. MOODY: Yes. 

01 : 42:25 24 

Q. Showing you Defendant's Exhibit 4, if you could 

01 : 42:29 25 

review that. 
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A. Certainly. 

THE COURT: Defendant's Exhibit 4 is in based 
upon the stipulation. 

MS. PEEBLES: It is. 

MR. MOODY: Yes. 

(Defendant's Exhibit No. 4 was received in 
evidence). 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: Okay. 

Q. Now -- now, in Exhibit 4, Judge Fahey is speaking 
with or has spoken with the newspaper reporter, Ms. 

Grassman, is that accurate? 

A. Speaking with -- I'm sorry, can you repeat the 
question? 

Q. Well, Ms. Grassman is a newspaper reporter. 

A. Yes. 

Q. And she is apparently quoting or referring to that 
conversation she had with Judge Fahey, is that accurate? 

A. I don't know if this was a conversation she had with 
Judge Fahey or if she was reporting what happened during 
the motion argument. I'm not sure. 

Q. Well, what's the date on the newspaper article? 

A. The date on the newspaper article is December 
seventh. 
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Q. And what's the date of the motion argument? 

A. The date of the motion argument I believe is 

December eighth but the motion was filed before December 
seventh. This was in the Omnibus motion where he made the 
request. 

Q. So now giving you back -- 

A. Did you want this back? 

Q. Yes. Thank you. Giving you back Defendant's 
Exhibit 6, if you go back to page thirty-one again for a 
moment. 

A. Yes. 

Q. Actually start at thirty. 

A. Yes. 

Q. In that motion argument. Judge Fahey says that he 
just discovered that report the day before, is that 
accurate? 

A. Yes, but I believe it's in his Omnibus motion where 
he's asking for the same materials and that's -- predates 
this. 

Q. He's asking for what materials? 

A. I believe there was something he referenced -- the 
words I remember from the Omnibus motion is something like 
if she was an informant or -- something about manna from 
heaven, that just sticks out in my mind, that was in the 
paperwork, but he talked about whether or not she was an 
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informant in the Omnibus motion, and I think he was saying 
that she wasn't an informant. I believe that's what was 
said in the Omnibus motion and that was filed before and 
then all this discussion comes up. 

Q. Okay, back up for a second. 

A. Urn hum. 

Q. You said he said she wasn't an informant. Who are 
your referring to? 

A. In the motion. Judge Fahey said something about that 
he didn't believe that she was an informant, if I'm 
remembering correctly, and if I saw the Omnibus motion I 
would remember if you have it and want to show it to me. 

Q. Well, I think it's -- 

THE COURT: It's Exhibit 3 isn't it? 

MR. MOODY: Yes, I believe so. Is it Exhibit 
3? 

MS. PEEBLES: Actually I don't think that's 
the right motion. 

THE COURT: Is that a different Omnibus? 

MS. PEEBLES: I believe there was a number 
of -- what she's referencing was another proceeding. I 
don't think it's in here but you can look. I have it. 

THE COURT: Okay. Mr. Moody, do you want to 

look? 

(Whereupon, there was a pause in the 
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proceeding). 

Q. Showing you Exhibit 3, review that, that is -- 

MR. MOODY: Well, move to admit that pursuant 
to stipulation. 

MS. PEEBLES: I don't know if that's part of 
the stipulation but I have no objection. 

THE COURT: No objection? 

MR. MOODY: Same. 

THE COURT: Three is moved in. 

(Defendant's Exhibit No. 3 was received in 
evidence). 

THE COURT: You made reference to a specific 
page, Mr. Moody. What page? 

MR. MOODY: Page ten. 

A. I -- I see where I'm referencing it, it would be on 
pages -- typed written page nine and typed written page 
ten. It would start at paragraph eighteen, and that's 
where Judge Fahey is talking about the extensive publicity 
surrounding the investigation into this matter, and it is 
reasonable to believe that the Grand Jury heard testimony 
and read in the indictments based upon facts which occurred 
and which are ostensibly reported in print, audio, video 
media just prior or during empanelment. Paragraph 
nineteen, "That upon information and belief, the media 
reports were loosely based upon conferences and/or 
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interviews with purported witnesses and police who 
assisted, conveyed or inferred factually incorrect 
renditions of events, facts, circumstances and associates." 
Paragraph twenty. "For instance, a substantial number of 
media counts asserted by way of multiple hearsay obtained 
from prosecution witnesses and police sources that the 
defendant, Gary J. Thibodeau, was involved in drug dealing 
which was the apparent imputed motive for the abduction 
which allegedly occurred and which forms the basis of 
counts one and two, when in fact the defendant's sole 
conviction for any drug offense was a misdemeanor charge in 
the State of Massachusetts, and the victim, Heidi Allen, 
was not and never has been an informant for local law 
enforcement authorities despite the fact both the police 
and the prosecutors were aware of this, was the true state 
of facts, they planted, fostered the affirmations, 
accounts, and deemed even characterizing these allegations 
manna from heaven." And then -- 

Q. That's fine. We're there. Now, you're -- so 
sometime between then January -- or excuse me. December 
fifth, or actually I think the date on that is November 
twenty-first is when it was filed, yes, November twenty- 
first of ninety-four, and December eight, seventh, Roy 
Lortie's report has come into the possession or has been 
viewed at least by Judge Fahey, is that accurate? 
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A. It appears to be, yes. 

Q. And at any point in time during your time as his 
appellate counsel, did you make an effort to look for this 
report referenced in the December eighth? 

A. I went through the entire box which was several, 
probably -- 

Q. Specific -- 

A. Maybe five boxes. 

Q. What I'm asking you is specifically did you go and 
look for this report of Roy Lortie that is referenced in 
the December eighth motion argument? 

A. I did not look for it, but I did not find it 'cause 
I reviewed the file. 

Q. And at no point in time then between December, or 
excuse me, well, whenever you took over his representation, 
did you file a motion saying we didn't get this report 
that's referenced in December, on December eighth, until 
June or July of 2014? 

A. No because nothing more was ever came of it. There 
was no further reports, there was no more discusses on the 
record, it appeared to be a non-issue for purposes of 
appeal based on the fact that there were no other reports 
in the file and no other mention in the trial transcripts 
or anywhere else. 

Q. You just told us that Judge Fahey was worried about 
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the -- you just read to us that Judge Fahey was worried 
about the fact that Gary's alleged drug dealing was being 
imputed as the motive, accurate? 

A. That's what Joe Fahey wrote and he wrote and 
thought. 

Q. Did he write that? 

A. Yes. 

Q. Okay, now you just told us that on December eighth 
he sees a report that says that Roy Lortie says she was a 
confidential informant. 

A. Yes. 

Q. And you know that therefore that according to this, 
this November twenty-first motion, that that's important, 
and in all the time you have represented him, you've never 
once thought that her being a confidential informant was 
important then? 

A. I thought it was important but it never panned out 
so I disregarded it because it wasn't an issue on appeal. 

Q. Did you ever ask Judge Fahey about it? 

A. I don't recall if I did or not. 

Q. Now, you mentioned that you had an opportunity to 
review at the Sheriff's Department the evidence that 
contains among other things but the planner and other 
things, is that accurate? 

A. Yes. 
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MR. MOODY: Okay, can I get that marked? 

01 : 55:06 2 

(People's Exhibit B was marked for 
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identification). 

01 : 55:44 4 

Q. Showing you what's been marked as People's Exhibit 

01 : 55:47 5 

B. 

01 : 55:48 6 

A. Yes. 

01 : 55:48 7 

Q. Have you seen that before? 

01 : 55:51 8 

A. I saw this at the Sheriff's Department, and I 

01 : 55:56 9 

thought that this 1993 planner was actually the diary at 

01 : 56:01 10 

first until I was corrected. 

01 : 56:02 11 

Q. Now you mentioned that in there you saw something 

01 : 56:17 12 

that you referred to as her confidential informant card. 

01 : 56:21 13 

A. Yes, yes. 

01 : 56:31 14 

Q. Open -- 
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MR. MOODY: Well, showing to defendant 
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People's Exhibit B, to defense counsel. Judge, I would 
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move to admit. 

01 : 56:44 18 

MS. PEEBLES: No objection. 

01 : 56:45 19 

THE COURT: B is in. 

01 : 56:59 20 

(People's Exhibit B was received in evidence). 
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Q. Could you show us what you're referring to when you 

01 : 57:01 22 

say that? 

01 : 57:02 23 

A, About the informant card? 

01 : 57:04 24 

Q. Yes, please. 

01 : 57:05 25 

A. Here's the picture. What you say in the 
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prosecution's motion response was a photocopy, and I don't 
know if you put it all together or not, but what was 
contained in the photocopy was this card, Heidi Allen card, 
this picture and this Sheriff's card, and then there was -- 
I don't see the finger -- oh, here's the fingerprints on 
the back, that was in a photocopy version of something that 
you gave to us in a motion response. 

Q. Sure, but when you had an opportunity to review it 
in the Sheriff's Department, this was in there as well. 

A. Yes. 

Q. Could you tell us where on any of these items it 
says anything about confidential or informant? 

A. Well, it does not say confidential informant, it 
said code name, which to me, working secretly, deputy 
working with, I mean it was -- 

Q. I asked you a specific question if you could kind of 
answer it for me. 

A. It doesn't say confidential informant. 

Q. It doesn't say anything about confidential 
informant. 

A. No. 

Q. All right, thank you. Now there were other items in 
that, correct? 

A. Yes. 

Q. And some of these other items had nothing to do with 
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Ms. Allen's status or whatever as being a confidential 
informant, is that accurate? 

A. I honestly don't know if it did or not. 

Q. Well, let's if I can -- 

A. Jim Crunk (ph), CR6, I don't know if that has 
anything to do with it. 

Q. Well, may I -- why don't you hand me -- hand me them 
all. 

A. Oh, sorry. 

Q. Now, I assume at some point in time you've had an 
opportunity to review the trial transcript in this matter 
in preparing for appeal, is that correct? 

A. Yes. 

Q. And do you recognize the name David Stinson (ph)? 

A. Yes. 

Q. And who is Mr. Stinson? 

A. I believe he was -- he was one of the witnesses -- I 
can't recall, I don't know if he was one of the people who 
was at the D & W at the time or one of the customers, I 
believe he was, but I'm not quite sure. 

Q. Well, if I told you that he was the individual that 
came in to the store and found it empty, would that seem 
about right? 

A. Yes. 

Q. Now, if you recollect from Mr. Stinson's testimony. 
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he was on his way to Nine Mile plant where he worked to 
work out, does that sound about right? 

A. I honestly don't know. 

Q. If I were to show you trial transcript would that 
refresh your recollection? 

A. I'm sure it would. 

MR. MOODY: Judge, at this point in time the 
People have the trial transcript with us. Probably 
make sense at this point in time to move the whole 
trial transcript into evidence. 

MS. PEEBLES: The Court can take judicial 
notice of the entire transcript. 

THE COURT: I'll take judicial notice. Do you 
have a transcript to refresh her recollection? 

MR. MOODY: Yes. 

Q. Starting at page thirteen ninety-five, could you go 
about six or seven pages in, just review that to yourself 
and let me know if that refreshes your -- 

MR. MOODY: Do we want to mark this or just 
take judicial notice? 

THE COURT: Just take judicial notice. Just 
did you say six or seven pages, Mr. Moody? 

MR. MOODY: First six or seven, yeah. 

A. How far do you want me to go? 

Q. Just six or seven pages. There's a point where I 
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believe he talks about going to exercise? 

A. I finished it, yes. 

Q. So it appears that Mr. Stinson was going -- does 
that refresh your recollection? 

A. To be honest, not particularly, but it's in the 
transcript so it's obviously -- it -- the person testified 
to that, yes. 

Q. So the notes that are in this bag, it would seem 
there's some notes here accurate about someone going to 
Nine Mile to work out? 

A. Yes. 

Q. So fair to say that not everything here is -- that 
would seem to relate more than to notes of someone on the 
scene speaking with Mr. Stinson at that time, is that 
accurate? 

A. This piece of paper would appear to be that, yes. 

Q. And if you remember from Investigator Kleist report, 

he said he found a number of pieces of paper that were 
at -- that were originally given -- put together at the 
fire hall or the town -- the fire hall in New Haven, is 
that accurate? 

A. Yes. 

Q. Now -- 

A. Did you want this? 

Q. Oh, yes, thank you. Now you mentioned that when 
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you -- when you were at the -- the sentencing of Mr. 
Thibodeau and the issue of the diaries came up, that -- 
that Judge Clary was given I believe in your words a thick 
packet, is that accurate? 

A. Yeah. It looked like two thick packets with one of 
those like clips around it, but they were together. I 
never actually got to see them, and he said they were 
photocopies of the -- as he called it diary slash planner. 

Q. And there were a number of -- but you described it 
as thick. Would you describe the planner, or this 
document, the Yale document, from exhibit -- People's 
Exhibit B as thick? 

A. I would not describe that as thick, no. 

Q. Now, turning to Exhibit 35, and just this is -- this 
is the letter that you received from DA Oakes, is that 
accurate? 

A. Yes. 

Q. Whose photo -- who is copied on that letter? 

A. Honorable Walter Hafner and Gary J. Thibodeau. 

Q. And who is Gary J. Thibodeau? 

A. That would be my client, sir. 

Q. Now, you said that at one point in time. I'll take 
that, at one point in time you discussed with DA Oakes 
keeping the matter confidential. 

A. Yes. 
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Q. Was your client a participant in that conversation? 

A. He was not, no. 

Q. So fair to say by sending your copy -- the copy to 
your client, the matter's no longer confidential. 

A. I thought he sent it to me to send to Gary, but no, 
based on the last paragraph of that letter, it was pretty 
clear to me at least that this was some kind of an ongoing 
investigation. I thought Judge Hafner was copied on 
because he had signed the search warrant. That's what Mr. 
Oakes told me regarding the phone records. 

Q. I'm not asking that, okay. That's very nice 
explanation. He sent it to your client, correct? 

A. I don't know if he sent it to my client. 

Q. He was copied on it. 

A. He's copied on it, yes. 

Q. You've asked your client you've seen the letter -- 
did you ever ask your client did you get a copy of the 
letter? 

A. Yes. 

Q. And did he say he did? 

A. He did. 

Q. So he sent a copy to your client. 

A. Yes. 

Q. Okay, thank you. Now, by sending a copy to your 
client who is under no obligation to keep any of this 
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information confidential, would you agree with me that the 

02 : 07:16 2 

matter was no longer confidential? 
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Moody? 

02 : 07:24 7 

MR. MOODY: Well, Judge, one of the things 

02 : 07:25 8 

that Ms. Bianco has indicated is that she did not -- 

02 : 07:30 9 

that she did all of these things on -- with the 

02 : 07:33 10 

diagrams and things all while trying to keep the matter 

02 : 07:36 11 

confidential, and I'm just trying to point out that I 

02 : 07:39 12 

don't know that that's a hundred percent accurate. 

02 : 07:42 13 

MS. PEEBLES: Again, Judge, I don't know the 

02 : 07:44 14 

relevance. 

02 : 07:44 15 

THE COURT: Are you challenging credibility to 

02 : 07:46 16 

her testimony? 

02 : 07:47 17 

MR. MOODY: Yes. 

02 : 07:48 18 

THE COURT: I'll allow it for that limited. 

02 : 07:50 19 

She answered the question. 

02 : 07:51 20 

Q. Now all of the items, all of the items listed in 

02 : 08:00 21 

Exhibit 1, they were turned over to you by the District 

02 : 08:05 22 

Attorney's Office, is that accurate? 

02 : 08:06 23 

A. Yes. 

02 : 08:08 24 

Q. And then they -- they turned over another -- a 

02 : 08:10 25 

number of other items listed as exhibit I believe two that 
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02 : 08:14 1 

included some information that had come from the Onondaga 

02 : 08:17 2 

County District Attorney's Office, is that accurate? 

02 : 08:19 3 

A. Not on Exhibit 2, no. That would be Exhibit 4. 

02 : 08:24 4 

Q. Excuse me. Exhibit 4. Didn't have a copy of the 

02 : 08:27 5 

letter in front of me. I probably should know better than 

02 : 08:30 6 

that. Okay. Yes, you're right, on Exhibit 4, statement 

02 : 08:35 7 

and letter of Matthew Roach, statement from Charles Bliss, 

02 : 08:40 8 

and some -- a drawing and diagram of Charles Bliss, is that 

02 : 08:44 9 

accurate? 

02 : 08:45 10 

A. Yes. 

02 : 08:45 11 

Q. And none of those names are in this current motion. 

02 : 08:49 12 

is that accurate? 

02 : 08:50 13 

A. That's correct. 

02 : 08:50 14 

Q. Okay. Now, you had mentioned that you had heard 

02 : 08:55 15 

rumors at various points about Heidi Allen being a 

02 : 09:00 16 

confidential informant I think was what the topic was, is 

02 : 09:03 17 

that accurate? 

02 : 09:04 18 

A. No, that's not accurate. 

02 : 09:05 19 

Q. You had never heard those rumors? What did you say 

02 : 09:08 20 

you heard rumors about? 

02 : 09:09 21 

A. I didn't hear rumors, I read it in the transcript of 

02 : 09:14 22 

December eighth, that's where I saw it, I didn't hear any 

02 : 09:16 23 

rumors about her being an informant. 

02 : 09:18 24 

Q. Have you ever heard rumors about this case? 

02 : 09:22 25 

A. I really don't know. I don't pay attention to 
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rumors and gossip. 

Q. Have you ever gotten information that turned out to 
be not factually accurate about this case? 

A. Yes. 

Q. And now turning now for a little bit to the 
discussion that you had with Ms. Peebles about the -- what 
you -- what you found to be the inconsistencies with 
Jennifer Wescott, is that accurate? You remember this 
discussion? There was a whole video and everything? 

A. I don't understand what the question is. 

Q. Do you remember the -- do you remember testifying 
about all the inconsistencies in that video that you had? 

A. I remember -- 

Q. That you put together. 

A. I remember acknowledging the video, yes. 

Q. Did you -- did you make any kind of video or take 
any steps to go through and catalog the inconsistencies of 
Ms. Westcott where she indicated that, for example, that as 
far as she knew, Gary Thibodeau had killed Heidi Allen? 

MS. PEEBLES: Objection. She never said Gary 

Thibodeau. 

MR. MOODY: All right, the Thibodeaus. 

THE COURT: Sustained. 

MR. MOODY: She said the Thibodeaus, I 

apologize. 
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Q. Did you document any of that? 

A. No, I did not. 

Q. Okay. Now, you mentioned that -- now, so you didn't 
put any credence to the -- to her statement when asked so 
who -- that at eleven minutes, about eleven minutes and 
twenty-five seconds into it, "You don't know which one 
killed her though." "No idea. As far as I know, 

Thibodeau." You didn't put any credence in that, thought 
that was an inconsistency? 

A. That wasn't my purpose in looking at the 
inconsistencies. 

Q. Okay, well, she -- did you also take any steps to 
determine her -- whether or not her information and what 
she was saying about the case itself and the trial was 
accurate? For example, she says just before that, that she 
had been subpoenaed to testify for the Thibodeaus. 

A. Well, that -- 

Q. Do you remember that? 

A. I remember her saying it. That's why I wanted to 
look at Richard Thibodeau's file because I knew she wasn't 
part of Gary Thibodeau's case. 

Q. So she wasn't part of Gary Thibodeau's case. 

A. Right. 

Q. Okay. Now, did you ever speak with Judge Walsh and 
find out whether or not he had subpoenaed -- 
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A. When -- 

Q. -- Gary Thibodeau? 

A. When we attempted to contact Judge Walsh, he did not 
want to speak to either side, and I believe he put together 
an affidavit that he did not want to speak to either side 
about the case. I know the federal defender reached out to 
him about that and he did not want to speak to us. 

Q. Did you -- in reviewing Richard's trial, did you 
find his witness list? 

A. I looked at -- I looked -- no, I don't remember if I 
saw his witness list or not. I might have but I can't be 
certain. 

Q. So you assume fair to believe that he did a witness 
list. 

A. Of course. 

Q. Right? 

A. Of course he did. 

Q. So -- so fair to -- fair to say then there might not 
be things in Richard's file that should be? 

A. There could be things in Richard's file that should 
be, yes. 

Q. No, no, no, there might be things missing from 
Richard's file like a witness list. 

MS. PEEBLES: Objection. She said she didn't 
remember whether there was a witness list. 
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THE COURT: I'll sustain, but that wasn't the 
followup question. You're entitled to ask the followup 
question. 

Q. Did you see a witness list in his file? 

A. I don't remember. 

Q. Where is the file now? 

A. In our office. 

Q. Okay, and when was the last time you looked through 
it? 

A. It might have been about -- might have been about 
three or four weeks ago. 

Q. And so three or four weeks ago you had no interest 
in finding out whether or not Jennifer Wescott showed up on 
his witness list? 

A. All of his files were marked with a person's name 
and there was no Jennifer Wescott name on any file, so he 
had everybody individualized, I went through every file, 
and there was no file for a Jennifer Wescott. 

Q. Okay, could we answer my question? 

A. I don't know what the question is. 

Q. Did you look for the witness list to see if she was 

on the witness list? 

A. I don't remember if I did or not. I looked at the 
files. 

Q. And you mentioned that his file was arranged by -- 
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by the name of every person that was involved or every name 
that a person whose name appeared in a -- in a report or 
something I assume, right? 

A. It appeared that way, yes. 

Q. How is Judge Fahey's trial organized? 

A. The same. 

Q. The same? And so there was no Jennifer Wescott in 
either file, is that accurate? 

A. No Jennifer Wescott. 

Q. So we can -- can you conclude from that that she was 
not a potential witness in either Richard or Gary's trial 
since there was no information on her? 

A. That's what I thought. 

Q. Urn hum. Now -- now, in the affidavit that you filed 
at page forty-nine, or excuse me, paragraph forty-nine, 
page twenty-one, do you need to see it? 

A. Please. 

Q. And I'm just going to give you the actual affidavit. 
The exhibits and everything are a little bulky. 

(People's Exhibit C was marked for 
identification). 

Q. Now in your affidavit, after paragraph forty-nine, 
you write that Judge Fahey had never heard about this 
information prior to our conversation, nor had he seen any 
report filed by the Oswego County Sheriff's Department 
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02 : 17:16 

1 

documenting Heidi's activity as an informant. 

02 : 17:20 

2 

A. 

I -- I'd need to see that please. 

02 : 17:23 

3 

Q. 

Sure. Page twenty-one. 

02 : 17:26 

4 

A. 

Page what? 

02 : 17:28 

5 

Q. 

Page twenty-one, bottom of the page. 

02 : 17:30 

6 

A. 

Paragraph forty-one. 

02 : 17:32 

7 


THE COURT: Page twenty-one, paragraph 

02 : 17:34 

8 

forty-nine. 

02 : 17:35 

9 


THE WITNESS: Thank you. 

02 : 17:51 

10 

A. 

Yes. 

02 : 17:52 

11 

Q. 

Okay, now, we know that Judge Fahey had in fact seen 

02 : 17:57 

12 

prior 

to that conversation Roy Lortie's report, is that 

02 : 18:03 

13 

accurate? 

02 : 18:03 

14 

A. 

Prior to my conversation with him, yes. 

02 : 18:06 

15 

Q. 

So when you say that he had never seen -- he had no 

02 : 18:10 

16 

knowledge of it, or had seen any reports detailing it, 

02 : 18:15 

17 

that' s 

not exactly accurate. 

02 : 18:18 

18 

A. 

I was talking about the actual card or anything like 

02 : 18:22 

19 

that. 

I mean I knew that he had seen something about it on 

02 : 18:25 

20 

December eighth, but it never panned out to anything. 

02 : 18:28 

21 

Q. 

Well, did you ask him then to draft an affidavit? 

02 : 18:31 

22 

A. 

I don't think I asked him at that time to draft an 

02 : 18:34 

23 

affidavit. 

02 : 18:35 

24 

Q. 

At some point later you did did you not? 

02 : 18:37 

25 

A. 

Yes. 
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Q. And did you review that affidavit? You actually 
notarized it for him didn't you? 

A. I believe so. 

Q. And did he draw it up or did you? 

A. I believe it was -- I'm not sure if both of us had 
part of it like I wrote something then he made corrections 
or not, I'm not sure. 

Q. So he -- you were aware of the contents before he 

signed it? 

A. I was, yes. 

Q. And in that affidavit he says he’s never seen Roy 
Lortie's report, is that accurate? 

A. I'd have to see his affidavit. 

Q. Sure. 

(People's Exhibit D was marked for 
identification) . 

Q. Showing you People's Exhibit D, what is that? 

A. This is Joe Fahey's affidavit dated July 
twenty-eighth. 

Q. By Joe Fahey we mean Judge Fahey just to be clear? 
A. Yes, notarized by Richard Haumann. 

THE COURT: Hold on. What's the date, July 
twenty-eighth what, fourteen? 

THE WITNESS; Fourteen, 2014, notarized by 
Richard Haumann. 
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THE COURT: Thank you. 

Q. So I was inaccurate when I said you had notarized 
it, but you were aware of this information before you 
helped him draft it, is that accurate? 

A. Yes. 

Q. Okay, and in that affidavit he says he had never 
seen Roy Lortie's report, is that accurate? 

MS. PEEBLES: Objection. She's reading -- 
going to be reading from a document that's not even 
been admitted into evidence. 

THE COURT: Sustained. She can use it to 
refresh her recollection. I'll allow it. 

MR. MOODY: I'll go that way. 

Q. Does that refresh your recollection as to whether he 
said he had never seen Roy Lortie's report? 

A. That's what it says on the affidavit. 

Q. Okay, so you -- now going forward, when you 
decided -- when you looked at -- turning now back to the 
video, one of the things that piqued your interest was the 
van that Ms. Wescott spoke of, is that accurate? 

A. Her contradiction piqued my interest, not 
necessarily any particular bit or piece. All of the 
contradiction piqued my interest. 

Q. Well, the fact that there was a van involved piqued 
your interest, right? 
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A. Yes. 

Q. And at some point when you received the letter from 
DA Oakes, included in that was some information about Roger 
Breckenridge, correct? 

A. Yes. 

Q. And the fact that Roger Breckenridge said that he 
had scrapped a van off Gary Thibodeau's property, is that 
accurate? 

A. I -- I don't remember specifically. I know he 
scrapped a van from Gary Thibodeau's property, but I don't 
know specifically if that was what I was looking at. 

Q. Well, in -- again, moving into your affidavit on 
paragraph thirty-six, didn't you write that he was 
interviewed by deputies early on in this investigation, and 
he told them, him being Roger Breckenridge, that he had 
junked a van supposedly, he supposedly took from Gary 
Thibodeau's property. Again, this information was never 
disclosed to the defense, and the significance of this 
revelation cannot be overstated since Gary Thibodeau did 
not own a van and the state's case was based on the theory 
that Allen was abducted in Richard Thibodeau's van. Did 
you write that? 

A. I did. Gary didn't have a working van. 

Q. But you didn't say working in here. 

A. No, I did not say working. It was a -- it was a van 
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1 

that apparently had sat there for years. It was not a 

2 

working vehicle. 

3 

Q. And you also said that the information that -- that 

4 

Gary, or excuse me. that a van off Gary's property had been 

5 

scrapped, was never turned over to the defense, is that 

6 

accurate? 

7 

A. I believe I did say that, yes. 

8 

Q. Now, at some point in time Judge Fahey was contacted 

9 

about some inconsistencies or some inaccurate information 

10 

in his affidavit. 

11 

MS. PEEBLES: I'm going to object. Your Honor. 

12 

He -- Mr. -- Judge Fahey's going to be testifying and 

13 

he can question him about what he believes his 

14 

inconsistencies are. 

15 

THE COURT: Sustained. 

16 

MR. MOODY: Well, I don't -- I'm not going 

17 

that way. Judge. 

18 

THE COURT: Where are you going with it then? 

19 

MR. MOODY: Well. I'll -- 

20 

THE COURT: You characterize it as 

21 

inconsistencies. 

22 

Q. Well, he filed a supplemental affidavit, is that 

23 

accurate? 

24 

A. Yes. 

25 

THE COURT: I'll allow that. 
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Q. And in that supplemental affidavit he referred to a 
specific report, do you remember that? 

A. I'd have to see the affidavit again please. 

Q. Sure. 

THE COURT: Are you making reference to the 
supplemental affidavit? 

MR. MOODY: Yes. 

THE COURT: Or the original. 

(People's Exhibit E was marked for 
identification). 

Q. Showing you what's been marked as People's Exhibit 
E, if you could just take a look at that and see if that 
refreshes your recollection as to whether or not Judge 
Fahey referred to a specific report. 

A. Yes, about Tracey and Roger Breckenridge. 

Q. Okay, and there was some other names mentioned in 
that report were there not? 

A. Leland Neadle. 

Q. Okay, yes. 

(People's Exhibit F was marked for 
identification). 

Q. I'm going to show you what's been marked as People's 
Exhibit F. 

MR. MOODY: And I'm going to, with the Court's 
permission, even though it's not admitted, I'm going to 
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pull it out of the bag simply because the evidence 
sticker was stuck over the front. 

THE COURT: Any objection, Ms. Peebles? 

MS. PEEBLES: No. 

THE COURT: Okay, go ahead, Mr. Moody. 

Q. Showing you the contents of Exhibit F, if you could 

take a look at that. 

(Whereupon, there was a pause in the 

proceeding.) 

A. Yes. 

Q. And that report refers to Leland Neadle does it not? 
A. That's the name on the lead, yes. 

Q. Urn hum, and but the report also refers to Leland 
Neadle giving information, correct? 

A. Yes. 

Q. And that information is about Roger Breckenridge and 
a gentleman by the name of David Maynes (ph) having 
something to do with scrapping a van off of Gary's 
property, is that accurate? 

A. Yes. 

Q. So when you said in this paragraph that that 
information was never turned over to the defense, that's 
not accurate is it? 

A. No, it's not. 

Q. Now, how long have you known Judge Fahey? 
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A. Twenty-five years. 

Q. And I assume in those twenty-five years you have 
both as an attorney and a judge been to his office, is that 

accurate? 

A. Yes. 

Q. And would you describe it as an organized and neat 
office? 

A. No, I wouldn't. 

Q. Now, you have no idea firsthand, is that accurate, 
of what information was or was not turned over to the 
defense prior to trial. 

A. Other than what was in the file, no, I don't. 

Q. Would that be firsthand information, somebody handed 
somebody something to you or someone else that you saw? 

A. Right. I have no firsthand information, correct. 

Q. Now, you mentioned when you were on your direct 
testimony about the fact that you had listened to the phone 
call between DA Oakes and Investigator Pietroski and Tonya 
Priest, is that accurate, back from I believe February of 
2013? 

A. Yes. It was mostly between DA Oakes and Tonya 
Priest. I think Pietroski was in the background somehow. 

Q. He was in the room but he didn't do a lot to 
participate, is that accurate? 

A. Yes. 
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Q. And you mentioned that one of the things that piqued 
your interest about Jennifer Wescott's conversation with 
Tonya was that it was Tonya, or excuse me, that Jennifer 
had brought up scrapping the van, do you remember that 
testimony? 

A. All of her inconsistencies piqued my interest. 

Q. One of those -- one of those inconsistencies that 
piqued your interest was something about scrapping the van, 
is that accurate? 

A. One of them, yes. 

Q. Now, in the conversation where you listened between 
DA Oakes and Ms. Priest, was a van mentioned? 

A. I don't remember. 

Q. You don't remember? Would you like to listen to 
the -- 

A. If you'd like to play it for me. 

Q. Would that help you? Do you have that? 

MS. PEEBLES: I do. I have it, it's in 
evidence already, it's part of Exhibit 35. It's an 
attachment, and my exhibit numbers are different, so 
where did you put thirty-five? 

THE COURT: How long of an audio? 

MS. PEEBLES: It's long. 

MR. MOODY: It’s pretty long. It's like 
forty-five, forty-eight minutes. 
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THE COURT: I think at this point we should 
probably take a ten-minute recess and evaluate what 
we're going to do until four o'clock. Ten-minute 
recess. It is now three-thirty. We'll recess until 
three-forty. 


MS. PEEBLES: Unless we can find -- can we 
approach? 

THE COURT: Sure. 

(Whereupon, there was an off the record 
discussion at the bench.) 

(Whereupon, there was a recess.) 

THE COURT: Prior to recessing, there was an 
issue of whether or not the witness's recollection 
needed to be refreshed by the listening to an audio 
tape. We conferenced the matter at the bench prior to 
everybody recessing, and it's my understanding that the 
audio tape may not be required to refresh her 
recollection, is that correct, Ms. Peebles? 

MS. PEEBLES: That's correct. 

THE COURT: Mr. Moody, go along the same lines 
of questioning please, sir. 

Q. In the conversation between DA Oakes and Ms. Priest 
while Mr. Pietroski, Investigator Pietroski was present, 
there was a significant part of discussion about what Tonya 
Priest described as the van, is that accurate? 
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A. I don't know if it was significant but there was 
conversation about the van. 

Q. There was conversation. 

A. Yes. 

Q. And that contradicted to a certain extent what Jen 
Wescott had said, isn't that accurate? 

A. Yes. 

Q. And did you do a video of that? 

A. I didn't. 

Q. Now, in going through the trial file, you mentioned 
that you did not see the May seventeenth letters and 
attachments anywhere in the file, is that accurate? 

A. That's accurate. 

Q. And did you look at any other letters to see if -- 
if anything else had been sent or -- copy or anything had 
been sent at a different time? 

A. There were lots of letters back and forth. 

Q. Okay. 

A. But there was nothing about a confidential 
informant. 

Q. All right, well, was there other discovery being 
sent back and forth? 

A. Other -- I believe -- 

Q. Not back and forth but to Mr. -- to Judge Fahey. 

A. I believe there was some. 
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Q. And some of that was while in fact the trial was 
going on because this investigation, as you probably aware 
from having read all the transcripts, was continuing while 
the trial, both trials were going on because her body had 
never been found. 

A. I -- I don't remember discovery being provided 
during the course of the trial. I know that there was -- 
in reference to the diary, he did send a letter about that. 

Q. I'm -- I'm not talking about the diary, I'm talking 
about say for example notes, for example any other reports 
that had developed. 

A. I don't recall. 

Q. You don't recall seeing anything like that. 

A. I don't recall one way or another. 

Q. All right. Now, there was some discussion about -- 
while you were testifying about the fact that during the 
initial period when Ms. Priest came forward, that our 
office had requested that you keep the matter confidential 
and we -- we would provide you or DA Oakes would provide 
you with information as best he could without revealing 
anything to jeopardize the investigation, is that accurate? 

A. Yes. 

Q. Okay, and there was a twofold reason for that was 
there not? 

A. I -- I don't know what the reason was, I just wanted 


Jennifer Adydan 
Official Court Reporter 



Randi Juda Bianco 


Cross 


104 


02 : 44:21 

1 

02 : 44:22 

2 

02 : 44:24 

3 

02 : 44:27 

4 

02 : 44:31 

5 

02 : 44:34 

6 

02 : 44:36 

7 

02 : 44:39 

8 

02 : 44:40 

9 

02 : 44:51 

10 

02 : 44:57 

11 

02 : 44:59 

12 

02 : 45:03 

13 

02 : 45:05 

14 

02 : 45:10 

15 

02 : 45:14 

16 

02 : 45:16 

17 

02 : 45:20 

18 

02 : 45:21 

19 

02 : 45:25 

20 

02 : 45:28 

21 

02 : 45:28 

22 

02 : 45:30 

23 

02 : 45:30 

24 

02 : 45:32 

25 


the information. 

Q. You don't remember DA Oakes telling you that -- that 
there was a dual responsibility our office had. One was to 
find out if Gary Thibodeau didn’t do this, to find out who 
did, and if Mr. Thibodeau didn't do this, to get him 
released. You don't remember being told that? 

A. I remember he said he wanted the truth, but I don't 
remember those exact words. 

Q. During the time between -- between June sixth of 
2013 and the beginning of March, 2013, how often would you 
and DA Oakes talk? 

A. I called him once or twice. He never returned my 
calls so -- 

Q. Between March -- March, 2013 and June. 2013? 

A. Oh, I'm sorry. We probably had, if I have to take a 
guess, six to eight calls. 

Q. Okay, and he provided you with the information. 

A. He did, yes. 

Q. And then you said that there were a couple of calls 
that you claim were never returned, is that accurate? 

A. Yes. 

Q. And you had his e-mail address, correct? 

A. Yes. 

Q. Did you send him any e-mails? 

A. I did not. 
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Q. So the total communication after June of 2013 were a 

02 : 45:38 2 

couple of attempted phone calls that you made that were 

02 : 45:40 3 

never returned, is that accurate? 

02 : 45:41 4 

A. That's accurate. 

02 : 45:42 5 

Q. And that didn’t trigger with you that -- that the 

02 : 45:45 6 

investigation was no longer confidential or was complete at 

02 : 45:50 7 

that point in time and you could go and do with that 

02 : 45:52 8 

information what you wanted? 

02 : 45:53 9 

MS. PEEBLES: Objection. Relevance. 

02 : 45:56 10 

THE COURT: Relevance, sir? 

02 : 45:57 11 

MR. MOODY: Just again going to the fact 

02 : 45:59 12 

that -- that -- her credibility, Judge. 

02 : 46:01 13 

THE COURT: I'm going to allow it. 

02 : 46:05 14 

A. No, it didn’t, 'cause I was hopeful he'd do the 

02 : 46:07 15 

right thing. 

02 : 46:09 16 

Q. Now, you said that at some point in time you went 

02 : 46:18 17 

out looking for a cabin with Investigator Hoffmann, is that 

02 : 46:22 18 

accurate? 

02 : 46:22 19 

A. I went once, he went many times. 

02 : 46:25 20 

Q. Okay, but and where did you go? 

02 : 46:27 21 

A. He drove, it was somewhere on Rice Road. 

02 : 46:31 22 

Q. Okay, now at some point in time you became aware I 

02 : 46:34 23 

think you said in June of 2014 that a cabin had been 

02 : 46:38 24 

discovered, is that accurate? 

02 : 46:39 25 

A. Yes. 


Jennifer Adydan 


Official Court Reporter 



02 : 46:39 

1 

Q. 

And did you go to that 

location? 
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A. 

I didn't at that time. 

no. 
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Q. 

Did you at any point in 

time? 
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When was that? 
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go. Our federal defender and our chief investigator were 
the ones going to the cabin. I didn't go till the cadaver 

dogs went. 

Q. So when you state they found a cabin, you're basing 
that on what you were told, is that accurate? 

A. Yes. 

Q. Now, the cabin that Tonya Priest described that they 
took Heidi Allen to had a wood stove in it, right? 

A. I believe she said that's what James Steen said. 

Q. She described a cabin that Steen told her that they 

took her body to. 

A. Yes. 

Q. And it had a wood stove in it, right? 

A. Yes. 

Q. So the -- okay. And -- and a wood stove implies a 

rather large structure wouldn't you say? 

MS. PEEBLES: Objection. 

THE COURT: Sustained. 

Q. Now, when you -- you mentioned that at sentencing 
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Judge Fahey asked now Judge Dodd, but former DA Dodd, about 
anything else that hadn’t been checked in. is that 
accurate? 

A. Yes. 

Q. Did he specifically say anything about a 
confidential informant or any confidential informant 
materials? 

A. No. 

Q. He was aware through December eighth, at least as 
early as December seventh or December eighth, that there 
was some kind of file on Heidi Allen. 

MS. PEEBLES: Objection. 

THE COURT: Stop. Who is he? 

MR. MOODY: Excuse me. 

Q. Judge Fahey was aware as early as December seventh 
or December eighth of ninety-four that according to the Roy 
Lortie report that he had seen, there was some type of 

confidential file, isn't that accurate? 

MS. PEEBLES: Objection as to what she thinks 

Judge Fahey was thinking. 

THE COURT: I’ll sustain that. 

Q. According to your review of the transcript of 
December eighth and the newspaper article of December 
seventh. Judge Fahey was -- had mentioned the Roy Lortie 
report both in court and in newspaper article, correct? 
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MS. PEEBLES: Asked and answered. 

02 : 49:08 2 

THE COURT: I'm going to allow it. 

02 : 49:10 3 

A. He -- he mentioned it, yes. 

02 : 49:11 4 

Q. And you -- you have seen that report, correct? 

02 : 49:15 5 

A. The Lortie report I have now, yes. 

02 : 49:18 6 

Q. And the Lortie report clearly says a confidential 

02 : 49:23 7 

informant file was in VanPatten's mailbox, is that 

02 : 49:26 8 

accurate? 

02 : 49:27 9 

A. I believe so. 

02 : 49:27 10 

Q. And yet when asked about anything else that hadn't 

02 : 49:30 11 

been logged in, he doesn't mention in the sentencing 

02 : 49:34 12 

transcript, there's nothing mentioned about that report, is 

02 : 49:37 13 

that accurate? 

02 : 49:38 14 

MS. PEEBLES: Objection. I'm not sure who he 

02 : 49:39 15 

is referring to. 

02 : 49:40 16 

THE COURT: Just make sure -- 

02 : 49:41 17 

Q. Judge Fahey never mentions in the sentencing 

02 : 49:45 18 

transcript that Cl report not being, quote, unquote. 

02 : 49:47 19 

"logged in." 

02 : 49:48 20 

A. He asked if there was anything logged in with the 

02 : 49:51 21 

diary, so no, it was not specifically about the Cl report. 

02 : 49:54 22 

no. 

02 : 50:32 23 

MR. MOODY: I have no further questions. 

02 : 50:35 24 

MS. PEEBLES: Just a few followups. 

02 : 50:37 25 

THE COURT: Sure. 
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REDIRECT EXAMINATION 
BY MS. PEEBLES: 

Q. Do you have Exhibit 4 with you up on the witness -- 

A. I have no exhibits any more. 

THE COURT: I think Mr. Moody may have taken 

Exhibit 4. 

MR. MOODY: I may have. I'm very good at 

that. 

THE COURT: Will I get your pieces of evidence 
at the end of the day or are you guys going to take 
them with you? 

MS. PEEBLES: By the way, where are the other 
exhibits? This is four. We need eight, nine, ten, 
eleven and eleven A. 

THE COURT: I think Mr. Moody has -- he's 
making a file of exhibits in front of him. 

MR. MOODY: I don't have eight, nine, ten and 
eleven, you had those, you took them back. 

MS. PEEBLES: Nothing on the witness stand? 
THE COURT: No, they might be back with you. 

Q. Well, while we're looking for that. I'm going to 
hand you what's been marked and received into evidence 
Defendant's Exhibit 4 is the Post-Standard news article 
that was referred to when Mr. Moody was asking some 
questions. 
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MR. MOODY: I do have six. 

A. Yes. 

Q. I -- is Mr. Fahey quoted in that article? 

A. He is. 

Q. Can you please read the quote? 

A. "Fahey said that if Allen was an informant 

Q. Can you please keep your voice up? 

A. I'm sorry, "Fahey said that if Allen was an 
informant for the Sheriff's Department, there might be 
other suspects with a motive to harm her, and if she 
wasn't, quote, we would not only know that claims of the 
two former inmates, in parenthesis, are false, but we would 
have proof, Fahey said." 

Q. And could you look at page two of Exhibit 4 please? 

A. Yes. 

Q. Can you read the quote by the undersheriff at the 
time, Reuel Todd? 

A. There's a couple of different quotes. 

Q. I want you to read every quote by the undersheriff. 

A. "Todd said when the sergeant remembered Allen as a 
confidential informant, quote, he was thinking of a file he 
hadn't seen so he wouldn't have known if it were one or a 
hundred cases, end quote, involving Allen. Quote, Todd 
said the fact that VanPatten had left notes from a 
conversation with Allen in the mailbox doesn't mean she was 
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acting as an informant. April third. Quote, the fact that 
Deputy VanPatten didn't recall her as an informant 
indicates parenthesis the file, end parenthesis, was no big 
deal Todd said. Quote, and I can tell you there's stuff in 
my mail drawer that I worked on twenty-one years ago," end 

quote. 

Q. Is there a quote in there from Lieutenant Goodsell? 

A. Page two. 

Q. Yeah. Yes. 

A. Sheriff Lieutenant Dean Goodsell and Todd said -- 

MR. MOODY: I'm going to object. Judge. 

That's not a quote. 

Q. We'll, it's in evidence, so please read to me what 
was referred to and attributed to Lieutenant Goodsell and 
Undersheriff Todd. 

A. "Sheriff Lieutenant Dean Goodsell and Todd said 
Tuesday that there is no formal file because Allen was not 
really an informant. Goodsell and Todd said they stand by 
past statements that Allen had talked to investigators in 
1992 about possibly informing on a drug deal involving a 
friend, that the case never went anywhere. Goodsell said 
the case did not involve the Thibodeaus." 

Q. I'm going to hand you what's been marked as Exhibit 

5 and ask if you can identify this document. 

A. This document is a report by the Sheriff's 
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Department. 

Q. All right, and would that be the Lortie report 
that's been referred to? Turn to the last page. 

A. Yes. 

Q. And the -- 

MS. PEEBLES: I'd like to move that into 
evidence. That's Defense Exhibit No. 5. 

THE COURT: Any objection? Could you please 

show it -- 

MS. PEEBLES: Actually we stipulated to that. 
THE COURT: I have it as M. Is this April 
twenty-second, 1994? 

MS. PEEBLES: Yes. 

THE COURT: In my post-stipulation it's 
Exhibit M. 

MR. MOODY: M on one of the affidavits. 

THE COURT: Would you show it to Mr. Oakes, 

make sure we're talking about the same report. 

MS. PEEBLES: Yes. 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: For clarification of Court's 
Exhibit 2, I have under paragraph four, April 
twenty-seventh, 1994, report of Sergeant Lortie. 
Attached to defendant's motion is Exhibit M. We're now 
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going to move this as exhibit -- 

MS. PEEBLES: Five, Judge. 

THE COURT: Five. Any objection, Mr. Oakes, 


Mr. Moody? 

MR. MOODY: No. 

MR. OAKES: No, Your Honor. 

THE COURT: Thank you. 

(Defendant's Exhibit No. 5 was received in 


evidence). 

Q. So the Lortie report that's just been received in 
evidence as Defense Exhibit 5 was the talk of the 
Post-Standard news article back on December seventh of 
1994, correct? 

A. Yes. 

Q. And in the Post-Standard news article, the 
undersheriff and the lieutenant discount what was in the 
Lortie report, correct? 

A. Yes. 

Q. And during the December eighth motion argument. 
Chief Assistant District Attorney Dodd suggested that was 
the first he heard about Heidi Allen being an informant, 
correct? 


A. Yes. 

Q. And he said he would have a conversation with 
Attorney Fahey at some point, correct? 
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A. Yes. 

Q. He did not concede at that point that there ever was 
a file that existed at that point, correct? 

A. He didn't concede. 

Q. In fact, the transcript reflects a direct request 
for the file that's referenced in the Lortie report, 

correct? 

A. Yes. 

Q. Now, the Defense Exhibits 8, 9 and 10 refer to the 
information being dropped in the parking lot of the D & W. 

A. Yes. 

Q. There's no mention of those -- of that information 
at that hearing, correct? 

A. No. 

Q. When were those documents generated, eight, nine and 
ten? 

A. Eight, nine and ten I believe were generated in 
December of 1994 if I'm correct. 


Q. 

After the 

hearing on 

the motion. 

A. 

Yes. 



Q. 

Correct? 



A. 

Yes. 



Q. 

According 

to the date 

stamps on the documents. 

A. 

According 

to the date 

stamps which said received. 

Q. 

Now, you 

were asked some questions about the items 
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that were in the evidence bag including a planner which 
were referred to in the -- in Exhibit 11 and llA, the 
Kleist report. Do you recall that? 

A. Yes. 

Q. Now, specifically the Kleist report states that the 
items are confidential informant documents, correct? 

A. Yes. 

Q. Now, Mr. Moody was asking you some questions about 
whether or not there was a notation stating that she was a 
confidential informant on the cards, correct? 

A. Right. 

Q. But the Sheriff's Department themselves refer to 
those documents as confidential informant documents, 
correct? 

A. Yes. 

Q. Now, you had an opportunity to review an affidavit 
that was prepared by Donald Dodd in this case? 

A. Yes. 

Q. In support of the motion, in support of their motion 
to deny a hearing? 

A. Yes. 

Q. And in that affidavit, was there anything mentioned 
about you going to the Oswego County DA's office to review 
discovery with Joe Fahey? 

A. Yes. He -- he stated I was there. 
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MR. MOODY: I'm going to object. It's beyond 
the scope of cross, Judge. 

THE COURT: I'd have to agree with that. 

Donald Dodd's affidavit was not brought up. How's it 
going to tie up what's been brought up in direct or 
cross? 

MS. PEEBLES: Judge, he was questioning Ms. 
Bianco about what she was -- what she recalled in terms 
of the contents of the file and regarding particularly 
the letters, the discovery letters and attachments, and 
Donald Dodd has suggested as far as their Brady defense 
that Ms. Bianco was part of the defense team at the 
time of the pretrial discovery exchange. 

THE COURT: That was not raised, that specific 
document was not raised on either by you or questioned 
on cross, correct? I'm going to sustain it. 

MR. MOODY: Judge, can we approach for a 

minute? 

THE COURT: Sure. 

(Whereupon, there was an off the record 
discussion). 

Q. Now in connection with the Lortie report that was 
just admitted into evidence, was there any reference 
whatsoever about an informant card being created? 

A. I have to see that one again, I'm sorry, I'm a 
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little tired. 

(Whereupon, there was a pause in the 
proceeding.) 

A. No. There's no mention of a card. 

Q. There's no mention about a code name? 

A. No, no code name. 

Q. All right, and there's no mention of her information 
being dropped in the parking lot of the D & W? 

A. No, none of that. 

MS. PEEBLES: No further questions. Oh, 
excuse me. 

Q. Mr. Moody was asking you some questions about the 
phone conversation that he had with Tonya Priest or Mr. 

Moody was asking you about the phone conversation with Mr. 
Oakes. 

A. That Mr. Oakes had with Tonya Priest. 

Q. Yes, and I am sleep deprived so I apologize. 

A. Yes. 

Q. Now he asked you some questions about whether Tonya 
Priest version of what happened with the van was opposite 
or different from what Jennifer Wescott said. 

A. It was. 

Q. And why did you find that significant? 

A. Because it showed that Jennifer Wescott had some own 
independent knowledge of what happened to the van. 
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MS. PEEBLES: No further questions. 

THE COURT: Mr. Moody? Give me just a second 
please, sir. 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: Mr. Moody, sir, when you're ready, 
if you are. 

MR. MOODY: Nothing further. Judge. 

THE COURT: You may step down. 

THE WITNESS: Thank you. 

MS. PEEBLES: Judge, I have an issue. I can't 
seem to locate eight, nine, ten, eleven and eleven A. 
I'm not sure where I put them. I had them up on the 
witness box. I don't know if I picked them up. I 
don't remember picking them back up. 

THE COURT: Just gather all the items of 
evidence and give them to the Court please. Would 
counsel please approach? 

(Whereupon, there was an off the record 
discussion). 

THE COURT: Call your next witness. The next 
witness has indicated he doesn't want to be videotaped, 
audio taped, or any still photographs. I'm going to 
ask that the media respect the request of the witness. 
Call your next witness, Ms. Peebles. 
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03 : 08:56 1 

MS. PEEBLES: We would call Judge Fahey. 

03 : 09:29 2 

THE COURT: Hi, Judge, how are you? 

03 : 09:31 3 

THE WITNESS: Good. How are you? Nice to 

03 : 09:32 4 

meet you. 

03 : 09:33 5 

THE COURT: Good to see you, sir. 

03 : 09:36 6 

JOSEPH FAHEY, Called as a witness, having been 

03 : 09:44 7 

duly sworn, was examined and testified as follows: 

03 : 09:44 8 

THE CLERK: Please state your name for the 

03 : 09:45 9 

record. 

03 : 09:45 10 

THE WITNESS: Joseph E. Fahey. 

03 : 09:47 11 

THE CLERK: Thank you. 

12 

DIRECT EXAMINATION 

03 : 09:48 13 

BY MS. PEEBLES: 

03 : 09:48 14 

Q. Good afternoon. Judge. You're currently an Onondaga 

03 : 09:53 15 

County Court judge? 

03 : 09:54 16 

A. Yes. 

03 : 09:54 17 

Q. And how long have you been serving in that capacity? 

03 : 09:56 18 

A. Since January first of 1997. 

03 : 09:58 19 

Q. Prior to sitting as a county court judge, what was 

03 : 10:01 20 

your employment? 

03 : 10:01 21 

A. I was a partner in a law firm of Weiss & Fahey. 

03 : 10:04 22 

Q. Did you hold any teaching positions? 

03 : 10:06 23 

A. I taught basic trial practice at Syracuse University 

03 : 10:10 24 

College of Law from 1994 to about 2008. 

03 : 10:14 25 

Q. As a private practitioner, what type of cases were 
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you handling? 

A. I handled all the litigation that our firm did. I 
would say probably sixty percent of it would be criminal 
defense work and maybe perhaps the other forty percent 
would be contested civil proceedings. 

Q. In what -- how long were you practicing in criminal 
defense work and various other proceedings? 

A. From 1975 till the end of 1996. 

Q. And in what courts were you practicing? 

A. I practiced in all state and federal courts, both 
trial courts and appellate courts. 

Q. I want to talk to you now about your representation 
of Gary Thibodeau in 1994 through 1996. Were you assigned 
or retained? 

A. Retained. 

Q. Do you remember when you first were hired to 
represent Mr. Thibodeau? 

A. I believe that I was retained in around July of 1994 
because I think I was retained at a time when Gary was 
still in custody in Massachusetts. 

Q. So he was in custody at the time you were -- 

A. I believe so, yes. 

Q. Were any of the lawyers assisting you at that time? 

A. No. 

Q. When did Randy Bianco become involved in Gary 
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Thibodeau's defense? 

A. She didn't become involved in Gary's defense until 
the day the 330 motion and sentencing occurred. 

Q. So she wasn't involved in any of the pretrial 
discovery phase of the trial? 

A. No. 

Q. Did you review the affidavit prepared by Donald 
Dodd? 

A. Yes. 

Q. And in that affidavit he indicates Attorney Bianco 
was provided with a copy of the People's discovery 
response. Was Attorney Bianco involved in any way in the 
pretrial discovery phase of the Gary Thibodeau case? 

A. No. 

Q. Did you also hire a private investigator to assist 
you in the defense of Gary Thibodeau? 

A. Yes. 

Q. And who was that? 

A. Robert and Joyce Calver. 

Q. Did your investigators ever go to the DA's office to 
review discovery? 

A. I don't believe so. They may have gone to pick 
boxes up, but I don't believe that they ever went to the -- 
went and sat and went through any discovery materials. 

Q. All right, I want to talk with you about the way in 
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which you received discovery in this case. Did you review 
any documents before you came in here to testify today? 

A. Yes. 

Q. And which documents did you review? 

A. I reviewed your motion, the People's response, a 
number of reports from the Onondaga County, I'm sorry, the 
Oswego County Sheriff's Office, my Omnibus motion, a 
transcript of our Omnibus motion argument before Judge 
Brandt and a transcript of the 330 motion and sentencing 
minutes in Gary's case. 

Q. I'm going to hand you what's been received into 
evidence as Defense Exhibit 3 and ask if you can recognize 
that document. 

A. Yes. Three would be -- let me just take a moment. 
Three would be the Omnibus motion that was filed in Gary's 
case in Oswego County Court. 

Q. I want to refer you at the bottom of page 
twenty-three, paragraphs fifty-two and fifty-three. What 
demands or requests did you make at the bottom of page 
twenty-three? 

A. You said paragraphs -- which paragraphs? 

Q. I think fifty-two and fifty-three? 

A. Okay. It was under the heading of Brady material. 
Fifty-two is basically a repeat and re-pledging of various 
paragraphs beforehand, and do you want me to read 
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fifty-three? 

Q. Not -- yes, read fifty-three please. 

A. Says, "Your affirmant respectfully requests 
disclosure of all the evidence in the actual or 
constructive possession, custody or control of the Oswego 
County District Attorney's Office, Oswego County Sheriff's 
Department or any law enforcement agency or agencies which 
have acted at its request or direction or with whom it has 
communicated with, the existence of which is known to the 
Oswego County District Attorney's Office or the Oswego 
County Sheriff's Department or should by the exercise of 
due diligence become known which material may be favorable 
to the defendant or bear upon or could reasonably weaken or 
affect any evidence proposed to be introduced against the 
defendant which evidence or information is relevant to the 
subject matter of the indictment or the investigation 
leading to the charges in the indictment and which evidence 
or information may lead to any other exculpatory material 
or would in effect in any manner aid the defendant in the 
preparation of an adequate and proper defense. The items 
sought are any papers, reports, testimony, statements or 
other tangible items which may result in the discovery of 
exculpatory materials which would tend to show or disprove 
that the defendant did commit the offenses charged in the 
indictment." That's fifty-three. 
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Q. I'm going to refer you to paragraph fifty-four on 
page twenty-four. 

A. Yep. 

Q. What demands did you make in that paragraph? 

A. I requested all documents, papers and tangible 
objects or portions or copies thereof favorable to the 
defendant, the names and addresses of any and all potential 
witnesses known to the People who might give information or 
testimony favorable to the defendant, the names and 
addresses of any and all persons interrogated by the People 
in connection with this case whom the People do not plan to 
call as a witness at the trial, any relevant written or 
recorded statement made by the defendant or a copy thereof 
or in the possession, custody or control of the People, the 
existence of which is known by the exercise of due 
diligence, may become known to the People, any substance of 
any oral statements which the People intend to offer in 
evidence at the trial made by the defendant or co-defendant 
to a law enforcement agent or official or anybody now 
acting in concert with or as a witness of the People and 
copies of any and all records of convictions, records of 
arrests, NY5IS computer records of criminal charges pending 
against any witness intended to be called by the People at 
trial together with the disposition of such criminal 
charge." 
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Q. Thank you. Now in paragraph twenty-six you -- 
you -- take a look at that, you're referring to lead 
sheets. You're requesting lead sheets? 

A. Paragraph twenty-six, all right. 

THE COURT: What page, Ms. Peebles? 

MS. PEEBLES: Page twenty-six, paragraph 
fifty-nine, I apologize. 

THE COURT: Page twenty-six, paragraph 
fifty-nine. Thank you. 

A. Thank you. "Any and all lead sheets made or kept by 
the Oswego County District Attorney's Office, the Oswego 
County Sheriff's Department or any other law enforcement 
agency during the course of this investigation concerning 
any other individual, subject or suspect who was reported 
to be involved in or have knowledge of the abduction of 
Heidi Allen pursuant to People versus Pugh, 107 AD2d 521, 

4th Department, 1985." 

Q. Incidentally, could you please explain what is meant 
by a lead sheet? 

A. Lead sheet as I understand it is an entry that is 
made by a law enforcement agency when either the name of an 
individual or the subject becomes of interest to it and 
it's assigned a -- typically it's recorded on a sheet and 
then is assigned to an investigator to follow up the 
investigation of either that individual or that subject. 
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Q. Do you have an approximate idea of how many, do you 
recall how many leads were actually provided in terms of 

the master lists, the number of leads that were given to 
you? 

A. It's -- we are now talking about something that 
occurred twenty years ago so I -- but I would say in the 
hundreds that were provided. 

Q. Or maybe thousands? 

A. Could be in the thousands. 

Q. Did you ever see a lead sheet which indicated that 
Heidi Allen was an informant? The lead sheet. 

A. No. 

Q. Now, finally in -- on page twenty-seven of your 
request, paragraph sixty-one, did you request judicial 
review of the prosecution's file to insure that they were 
fulfilling their Brady obligation? 

A. Yes. 

Q. And did that happen? 

A. No. 

Q. Why did you make that request? 

MR. MOODY: Objection, Judge. I'm not sure 
how this is relevant. It wasn't granted so -- 

THE COURT: Overruled. You can answer the 

question. 

A. I made the request because I wanted to insure that 
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all of the information that was required to be disclosed 
was going to be disclosed. 

Q. And that didn't happen, right? 

A. No. 

Q. Now, was there a hearing scheduled to argue your 
Omnibus motion? 

A. Yes. 

Q. And do you recall when the hearing was? 

A. December the eighth of 1994 I believe. 

Q. Before I ask you questions about what occurred 
during that hearing, I want to ask you some questions about 
several quotes that you gave the Post-Standard the day 
before the hearing. I'm handing you what's been received 
into evidence and marked as Defendant's Exhibit 4 and ask 
if you can take a look at that document. 

A. Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

A. All right. 

Q. Are you quoted in that article? 

A. Yes, yes. 

Q. And do you recall making that statement? 

A. Yes. 

Q. Reading the document refresh your recollection? 

A. Yes. 
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Q. And what were you referring to? 

A. I was referring to a report that Bill Walsh had come 
into possession of. I don't know that I ever saw the 
report but communicated the substance of the report to me 
in which apparently one of the officers in the Oswego 
County Sheriff's Department had claimed that there was a 
file involving Heidi Allen as an informant with respect to 
drug transactions. 

Q. And did the undersheriff and the lieutenant of the 
Oswego County Sheriff's Department make a claim regarding 
that report and that's quoted on page two of the defense 
Exhibit 4? 

A. Yes. They contended that there was no file with 
respect to Heidi Allen being an informant and that whatever 
information she provided was not involving the Thibodeaus. 

Q. All right, now you said there was a motion argument 
regarding the Omnibus motion that we were just referring to 
in Exhibit 3. 

A. Yes. 

Q. Now you had an opportunity to review that transcript 
before you came in here today? 

A. Yes. 

Q. And did you -- do you recall making a specific 
request as a result of learning about the Lortie report 
that you were referring to in the Post-Standard article? 
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A. Yes, I -- I asked for the file to be produced. 

Q. And what was the reaction of the chief assistant 
district attorney at the time, Donald Dodd? 

A. I gather that we would talk about it at some future 
point. 

Q. And did you ever hear anything more about Heidi 
Allen being an informant? 

A. No. 

Q. Was there a deadline set for you to receive 
discovery in this case after that motion? 

A. Well, we were told that we would receive discovery, 
I -- within the next several weeks, and I think it was 
suggested we would receive discovery by the end of 1994. 

Q. Now, did -- was there a determination as to how you 
were going to receive discovery during that motion 
argument? 

A. Well, there were a number of options proposed, and 
the one in which -- one was that we could go to the 
District Attorney's Office and review material there and 
that material we wanted to have copied will be copied for 
us. The other option that comes to mind was that we could 
obtain all of the information and go through it ourselves. 

Q. Before I get to that, the day after the hearing 
there was another article in the Post-Standard with 
regarding the deadline and the sharing of discovery. 
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MS. PEEBLES: I'm going to approach, Defense 
Exhibit 7. This has been stipulated by the parties. 

THE COURT: Received based on the stipulation. 

(Defendant's Exhibit No. 7 was received in 
evidence). 

Q. Looking at that article, is there an indication as 
to whether or not Heidi Allen was an informant? 

A. The department denied that she was an informant and 
merely discussed an unrelated drug case with investigator 
two years before the disappearance. 

Q. And that article came out after your argument on 
December eighth. 

A. Yes. That would be the day after. 

Q. So that came out the day after the motion argument. 

A. Yes. 

Q. All right, now getting back to how you decided or 
requested to receive discovery, you made a request for the 
entire file, correct? 

A. Yes. 

Q. And that was offered up to you by Chief Assistant 
District Attorney Donald Dodd? 

A. Yes. 

Q. And you took him up on that? 

A. Yes. 

Q. Did you know what he meant by the entire Sheriff's 
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Department's file? 

A. Well, when somebody says they're going to give you 
the entire file, you assume it's everything, so I believed 
that we were getting everything that was generated in the 
course of this investigation up through that point. 

Q. I'm going to approach and ask -- I'm going to hand 
you what's been marked as Defense Exhibit 12 and ask you to 
take a look at that. Do you know what that document is? 

A. Yes. It's a memo signed by Mr. Dodd and myself 
dated December the fourteenth of 1994 in which they purport 
to have provided me with a complete copy of the 
investigative file and I acknowledged that they did so. 

Q. Now I'm going to hand you what's been marked as 
Defendant's Exhibit 13 and ask if you can identify this 
document. 

THE COURT: Was twelve stipulated to? 

MS. PEEBLES: They don't object. 

THE COURT: No objection to twelve moving in? 

MR. OAKES: None, Your Honor. 

THE COURT: Okay, twelve's in. 

MR. MOODY: Well, the memo. 

MS. PEEBLES: Yes. 

(Defendant's Exhibit No. 12 was received in 
evidence). 

A. It's a six-page letter from Mr. Dodd to myself with 
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copies to both Judge Brandt and Bill Walsh which 
memorializes our agreement with respect to their disclosure 
of the files, our receiving the files, and as a more 
detailed recitation of what was contained in the files. 

Q. And how many individuals are named in there 
approximately, how many pages of identifiers if you will or 
names are on those pages? 

A. Beginning on the bottom of page three at the last 
paragraph and filling out page four and page five are -- is 
a recitation of all of the materials that are purporting to 
be disclosed. 

Q. So it was a detailed list of everything that was 
turned over to you on December fourteenth. 

A. My recollection is that it is. 

Q. Is there anything listed in Mr. Dodd's letter which 
referred to Heidi Allen as an informant? 

A. No. 

Q. All right, now there are multiple Sheriff's deputies 
named in the detailed discovery letter. 

A. I believe that's at the bottom of page five. 

Q. And did any of those names reflect the name Deputy 
VanPatten? 

A. No. 

Q. Deputy Montgomery. 

A. No. 
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Q. Sergeant Lortie. 

A. No. 

MS. PEEBLES: I'm offering Defendant's 13 and 
I don't think there is any objection. 

THE COURT: Any objection? 

MR. MOODY: Just got to see it. 

(Whereupon, there was a pause in the 
proceeding) . 

MR. MOODY: No objection. 

THE COURT: Thirteen is moved in. 

(Defendant's Exhibit No. 13 was received in 
evidence). 

Q. Now, you mentioned lead sheets and what they refer 
to. I'm going to hand you Defendant's Exhibit 17 and ask 
if you can identify what this is, 

A. Well, it's -- it's headlined for lack of a better 
term or titled lead sheet number twenty-nine apparently 
made on April the twentieth of 1994 at 9:56 a.m. 

MS. PEEBLES: At this time I'm going to offer 

defense exhibit -- what number is that? 

THE WITNESS: That would be seventeen. 

MS. PEEBLES: Seventeen. 

MR. MOODY: See it again? 

MS. PEEBLES: Yes. 

MR. MOODY: Can we approach. Judge? 
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THE COURT: Sure. 

(Whereupon, there was an off the record 
discussion at the bench). 

Q. Now I'm going to give you back Defense Exhibit 17 
and ask you to take a look at exhibit 977. What does 977 
say next to it? 

A. The New Haven Post Office. 

Q. And look at the columns next to 977, and what do the 
columns reflect next to the various leads that are set 
forth in the exhibit? 

A. Well, one column is for whether or not -- I believe 
it's to check whether or not the lead was assigned and 
whether or not I presume investigation of it was completed, 
and in the third column would have a space for which the 
particular officer assigned to it would be identified. 

Q. All right, now looking at specifically lead 977, 
what does -- what does it say next to 977? 

A. There's no indication that it was assigned, no 
indication that it was completed and no officer identified. 

Q. And what is the lead? 

A. The New Haven Post Office. 

Q. So would you have done anything with that 
information having received it from the prosecutor's 
office? 

A. I would have no idea what the significance of the 
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New Haven Post Office is. 

Q. Thank you. 

THE COURT: It's been moved in without 
objection, correct, Mr. Moody? 

MR. MOODY: Yes. 

MS. PEEBLES: Yes. 

(Defendant's Exhibit No. 17 was received in 
evidence). 

Q. Now I'm going to ask you some questions about 
Defense Exhibit 11. I'm going to hand you defense -- it's 
already been moved into evidence, and ask if you could take 
a look at that document and can you identify what that 
document is? 

A. Eleven appears to be a lead sheet with three entries 
on it, one -- and I think what it reflects is the lead 
that -- and whom the lead was assigned to, and I presume it 
means that it was followed up. 

Q. I'm going to refer you back to the last entry at the 
bottom. 

A. Yes. 

Q. And look at that. Is that an entry into evidence 
logged by Investigator Whipple? 

MR. MOODY: Objection, Judge. She just called 
it something else and he just called it one thing. Can 
we have a confirmation of because I don't know what 
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he's looking at, if she's looking at the same thing, 
because he called it a lead sheet, she's calling it an 
evidence card. 

THE COURT; Do you want to refer to it as a 
lead sheet or evidence? 

MS. PEEBLES: Well, it's an entry of an 
evidence log. 

THE COURT: I think, Mr. Moody, the confusion 
is that she's referring to it as a lead sheet, but it's 
simply being asked was it moved into the evidence log. 

MS. PEEBLES: Yeah. 

THE COURT: You can answer the question. 

THE WITNESS: Can I have it read back? 

(Whereupon, the court reporter read back the 
last question). 

A. I trust that's what it is. 

Q. All right, and is there a date when he logged that 
in? 

A. May twenty-third, 1995. 

Q. And do you recall when Gary Thibodeau's trial began? 

A. It began earlier in the month of May. 

Q. Do you know the exact date? 

A. I'm -- I'm drawing a blank on the exact date as we 
talk. 

Q. And I'm going to have you look at page two of 
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Exhibit 11. 

A. Yes. 

Q. There are two date stamps on that document on page 
two. 

A. Yes. 

Q. And what do they reflect? 

A. The date it was received by the District Attorney's 
Office which is May sixteenth, 1995, and the date it was 
received by the Oswego County Sheriff's Department of May 
twenty-third, 1995. 

Q. And in that document it references confidential 
informant documents and a 1993 planner being logged in. Do 
you see that? 

A. Yes. 

Q. Had you ever seen this document when you were 
representing Gary Thibodeau? 

A. No. 

Q. I'm going to ask you to flip to page three. Have 
you ever seen that document that refers to Heidi Allen 
listed as a confidential informant, amongst others things, 
a 1993 planner? 

A. No. 

Q. Now I'm going to ask you to take a look at defense 
Exhibit llA which has already been moved into evidence and 
received. Now there's a cover letter there and it's 
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addressed to both you and Mr. Walsh, you see that? 

A. Yes. 

Q. And it indicates that he's sending you some 
discovery. 

A. Okay. 

Q. And your trial started in May. correct? 

A. Yes. 

Q. All right, look at the second page of that document. 

A. Yes. 

Q. And that document is different from the document I 
just gave you because there's one date stamp on it? 

A. There's a date that it's received by the District 
Attorney's Office on May sixteenth. 1995. There is no 
second date of May twenty-third. 1995. 

Q. And that document refers to Heidi Allen as an 
informant? 

A. Yes. 

Q. And a 1993 planner? 

A. Correct. 

Q. And a code name? 

MR. MOODY: Judge. I'm going to object to 
leading. If he wants to answer -- 

THE COURT: I'll allow it since it's allowable 
leading. Go ahead. 

Q. You can answer the question. 
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A. Yes. There is a document attached to it that has a 
photograph of Heidi Allen, code name, and would appear to 
be a right thumb print and a left thumb print. 

Q. Had you ever seen those documents while you were 
representing Gary Thibodeau? 

A. No. 

Q. How do you know? How can you be sure? 

A. Because I would have remembered certainly the code 
name and the photograph and the thumb prints. 

Q. Have you ever seen a confidential informant card? 

A. No. 

Q. Now, I'm going to hand you what's been marked as 
Defense Exhibit 10, it's been received into evidence. 

A. All right. 

Q. Had you even seen that document while you were 
representing Gary Thibodeau? 

A. I don't recall ever seeing the document, but I am -- 
I was familiar with the information contained in it. 

Q. In that document. 

A. Yes. 

Q. Did you ever know her information was dropped in the 
parking lot of the D & W? 

A. No. 

Q. I'm going to hand you what's been marked as Defense 
Exhibit 9 and ask you to take a look at this document. 
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Read that document if you will to yourself and tell me 
whether you have ever seen that document before. 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: What exhibit is this? I'm sorry. 

MS. PEEBLES: That's Exhibit 9. 

Q. All right, the report I handed you before I think 
was Exhibit 8, and you said you thought you had seen this 
before, but you said you don't recall ever seeing any 
information that her information had been dropped in the 
parking lot. 

MR. MOODY: I'm going to object. Judge. What 
he said about when he was looking at that report was 
that he was aware of the information. 

MS. PEEBLES: Scratch that. I'm sorry. 

THE COURT: Yes. 

MS. PEEBLES: I handed you Exhibit 10 and you 
referred to the Lortie report in Exhibit 10 and that's 
what you were referring to. 

MR. MOODY: Judge, could we just have that 
read back? We're all very confused. 

THE COURT: Exhibit 10 I have down as Anderson 
report, and the judge's testimony was he does not 
recall seeing the document but familiar with the 
information. 
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Q. The Lortie report is referred to in that document, 
correct? 

A. Yes. I am familiar -- I knew of the information 
contained -- 

Q. In the Lortie report? 

A. In Exhibit 10. 

Q. Not in Exhibit 10, Exhibit 10 refers to the Lortie 
report. 

THE COURT: Please approach. Bring ten over 
please. Ms. Peebles, can I have Exhibit 10 please? 

MS. PEEBLES: Yes. Can we have exhibit ten? 

THE WITNESS: Sure. 

(Whereupon, there was an off the record 
discussion at the bench). 

Q. For clarification, I'm handing you back Defense 
Exhibit 10. Prior to me showing you that document in June 
of 2014, had you ever seen that document, and I apologize, 

I said the contents, that document before? 

A. The hard copy of it, no. 

Q. Not -- that's not the Lortie report. I know you've 
never seen the Lortie report. 

A. Correct. 

Q. Right, okay? 

A. This is the Anderson report. 

Q. Right. 


Jennifer Adydan 
Official Court Reporter 



Joseph Fahey - Direct 


142 


03 : 44:59 

1 

03 : 44:59 

2 

03 : 45:02 

3 

03 : 45:06 

4 

03 : 45:08 

5 

03 : 45:11 

6 

03 : 45:14 

7 

03 : 45:15 

8 

03 : 45:17 

9 

03 : 45:19 

10 

03 : 45:22 

11 

03 : 45:22 

12 

03 : 45:24 

13 

03 : 45:26 

14 

03 : 45:34 

15 

03 : 45:38 

16 

03 : 45:42 

17 

03 : 45:44 

18 

03 : 45:48 

19 

03 : 45:55 

20 

03 : 45:57 

21 

03 : 45:59 

22 

03 : 46:00 

23 

03 : 46:00 

24 

03 : 46:04 

25 


A. Yes. 

Q. Okay, and you have never seen the Anderson report 
until I showed it to you in 2014. 

A. The report itself, yes. 

Q. Yes, you've never seen that, okay. Now you said you 
were familiar with the Lortie report but you had never seen 
it. 

MR. MOODY: Objection. That's not what he 
said. He's familiar with the contents of the document. 
She can ask him what he means by that but she's leading 
him. 

THE COURT: I'm going to sustain. Hold on, 
Judge, please. Can you please rephrase the question? 

Q. My question to you. Judge, is had you ever seen any 
of those documents, eight, nine and ten, prior to me 
showing them to you in connection with this motion? 

A. The documents, no. 

Q. But there's content in one of those reports that 
refers to the Lortie report, correct? Sergeant Lortie's 
name is not on any of those reports? 

A. Well, his -- his -- he's referenced in it. 

Q. Exactly. 

A. Yes. 

Q. I'm sorry, I'm confused. I confused you and 
everybody else. 
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THE COURT: That's all right. 

Q. All right, those reports refer to Heidi Allen as an 
informant and her information being dropped in a parking 
lot, correct? 

A. Two of them do, one of them does not. 

Q. Had you any knowledge regarding the information of 
Heidi Allen's informant status being compromised in a 
parking lot of the D & W? 

A. No. 

Q. Had you had that information and seen those reports 
before trial, how would you have used that information? 

A. Well, I would have probably had my investigator go 
out and ascertain how it occurred, who may have seen it 
and -- and inquire further into her status as an informant. 

Q. But after the December eighth hearing and the 
reports to the Post-Standard on the following day, what was 
your understanding with regard to Heidi Allen's status as 
an informant? 

A. That she was not an informant, she'd never been used 
as an informant, and couldn't provide any useful 
information as an informant. 

Q. Now the Kleist report refers to a 1993 planner. Not 
a diary, but a planner. Had you ever seen a 1993 planner? 

A. No. 

Q. If you had received the Kleist report, would you 
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have requested access to the planner? 

A. Yes. 

Q. And when did you first learn that Heidi Allen had a 
diary? 

A. Between the verdict and the date of sentencing our 
office received an anonymous call advising us that the 
District Attorney's Office was in possession of what the 
caller termed to be a diary. I wrote Donald Dodd and 
requested to know if that was true and sought production of 
the -- of the diary, and on the morning of sentencing and 
the 330 motion, Mr. Dodd confirmed for the Court and myself 
that there was indeed a diary in existence. 

Q. And had you known about Heidi Allen's informant 
status, what -- how would you have argued regarding the 
materiality of the diary? 

A. Well, the -- I would have argued that because I now 
know from the second trial that there was no mention of 
either of the Thibodeaus in a diary, that the lack of any 
mention of the Thibodeaus in the diary, and the fact that 
she was an informant for the Oswego County Sheriff's 
Office, that clearly she had no contact with the Thibodeaus 
and they were not potential source of peril to her. 

Q. And how about the fact that her informant status had 
been compromised in the very parking lot where she was 
employed? 
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A. Well, that certainly in my judgment would have put 
her at risk and it also would have given other people 
motives to -- to harm her. 

Q. During the course of the trial for Gary Thibodeau, 
was there a motive that was ever argued or provided with 
why he would ever abduct Heidi Allen? 

A. I don't believe so other than a reference in Mr, 
Dodd's summation to there perhaps being a drug deal that no 
one knew about. 

Q. Now -- 

A. And -- and testimony from two people that were in 
jail with Mr. Thibodeau in Massachusetts who made claims 
that he made statements about that. 

Q. Now, did you ever hear of an individual named Tyler 
Hayes? 

A. No. 

Q. Following Gary's sentencing, were you ever contacted 
by anyone from the Oswego County Sheriff's Department or 
the District Attorney's Office regarding any further Brady 
disclosures? 

A. No. 

Q. You had made a request during the sentencing and 
330.30 motion to Donald Dodd, you asked him if there was 
anything else in the prosecution's possession that was 
logged in with the diary. 
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Q. And what did -- what was Mr. Dodd's response? 
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A. I believe he told me he'd provided me with 
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everything. 
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Q. Did you sit through Richard Thibodeau's trial? 
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A. I did not. 

03 : 50:45 7 

MS. PEEBLES: No further questions. 

03 : 50:49 8 

THE COURT: Can you wrap it up in ten or 

03 : 50:51 9 

should we just -- 

03 : 50:52 10 

MR. MOODY: No. 

03 : 50:53 11 

THE COURT: Judge, with all due respect, I've 
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got to have you come back tomorrow morning. 
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THE WITNESS: I can't come back tomorrow. I 
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have a murder trial, I'm in the middle of the jury 
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coming in. I can come back later in the week when it's 
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done but that's as good as -- 
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MS. PEEBLES: I can do it in the middle of the 
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week, whatever’s convenient. 

03 : 51:09 19 

THE COURT: I'm worried about Mr. Moody. 

03 : 51:10 20 

THE WITNESS: I -- I am prepared to stay late. 

03 : 51:13 21 

THE COURT: The state doesn't allow us to 

03 : 51:17 22 

unfortunately. 

03 : 51:23 23 

THE WITNESS: Jury's coming in tomorrow 

03 : 51:24 24 

morning to hear one more witness, closing arguments and 
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instructions, so as an optimist I would say Wednesday 
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or Thursday, but that's being an optimist. 

(Whereupon, there was an off the record 
discussion at the bench.) 

THE COURT: We're going to conclude today's 
calendar. The state does not allow us to go beyond 
four o'clock. Judge Fahey, if you could communicate 
with Ms. Peebles when you'll be available to be subject 
to cross-examination. 

THE WITNESS: Sure. 

THE COURT: Hopefully it will be Wednesday 
morning and it would definitely be sometime this week. 

I appreciate it, and you can step down. Judge. 

THE WITNESS: Thank you. 

THE COURT: Does the Court have all of the 
pieces of evidence? 

MS. PEEBLES: Exhibit 6, and I think I have 
put everything else up here I hope. 

MR. MOODY: I think we only admitted two. 

Judge, and I think you have them both. 

MR. OAKES: A and B. 

THE COURT: Okay, Court's in recess until 
tomorrow morning. 

(Conclusion of Proceeding). 
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